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The  Legislative  Audit  Committee 
of  the  Montana  State  Legislature: 

Herein  transmitted  is  our  sunset  performance  audit  of  the 
Montana  State  Electrical  Board.   The  audit  was  conducted  in 
response  to  the  1977  sunset  law,  which  terminates  the  board  on 
July  1,  1979.   The  intent  of  the  audit  was  to  determine  the  need 
for  state  regulation  of  Montana's  electrical  trade. 

The  audit  focused  upon  the  six  questions  of  the  sunset  law 
and  includes  an  examination  of  board  operations.   It  does  not 
encompass  a  review  of  the  board's  financial  transactions  or 
overall  compliance  with  state  laws. 

There  are  no  formal  recommendations  in  the  report  since  the 
responsibility  for  such  recommendations  lies  with  the  Legislative 
Audit  Committee.   Nevertheless,  we  discussed  the  contents  of  the 
report  with  a  large  number  of  individuals  and  organizations, 
including  the  director  of  the  Department  of  Professional  and 
Occupational  Licensing,  the  members  of  the  State  Electrical 
Board,  the  Governor's  Office  of  Budget  and  Program  Planning,  the 
Building  Codes  Division  of  the  Department  of  Administration,  the 
International  Brotherhood  of  Electrical  Workers,  and  the  Montana 
Chapter  of  the  National  Electrical  Contractors  Association. 

We  wish  to  express  our  appreciation  to  the  members  of  the 
board  and  to  the  director  of  the  department  and  his  staff  for  the 
assistance  they  provided  during  the  audit.   We  also  wish  to  thank 
other  members  of  the  electrical  trade  for  assistance  they  gave 
us. 


Respectfully  submitted, 

Morris  L.  Brusett,  C.P.A. 
Legislative  Auditor 


TABLE  OF  CONTENTS 

Page 

List  of  Illustrations  iv 

Appointive  and  Administrative  Officials  v 

Summary  S-1 

Chapter  I 

Introduction  1 

Report  Objectives  1 

Report  Organization  2 

Scope  of  the  Audit  3 

Chapter  II 

Background  5 

History  5 

Occupational  Licensing  in  America  1700-1900  7 

Occupational  Licensing  in  America  1900-1960  7 

Licensing  of  Electricians  in  America  in  1977  8 

Licensing  of  Electricians  in  Montana  9 

Board's  Organization,  Staffing  and  Funding  11 

Board's  Objectives  and  Operations  13 

Classes  of  Licensure  14 

Chapter  III 

The  Relationship  of  State  Regulation  to  Public  Health, 

Welfare,  or  Safety  17 

Need  for  Regulation  17 

Relationship  Between  State's  Police  Power  and  Protection 

of  the  Public  22 

Summary  27 


TABLE  OF  CONTENTS  (Continued) 


Page 

Chapter  IV 

The  Regulatory  Process  29 

Regulatory  Process  Design  29 

Public  Participation  29 

Complaints  30 

Restrictive  Entry  32 

Examination  32 

Residential  License  33 

Residential  Contractors  License  34 

Practical  Experience  35 

Summary  35 

Chapter  V 

Cost  Considerations  37 

Regulation  Costs  37 

Administrative  Costs  38 

Compliance  Costs  40 

Inefficient  Use  of  Resources  41 

Stagnation  of  Technology  and  Innovation  42 

Transfers  42 

Potential  Cost  of  Deregulation  43 

Summary  43 

Chapter  VI 

Less  Restrictive  Regulation  Alternatives  44 

The  Relationship  Between  State  Involvement 

and  Public  Protection  44 


11 


TABLE  OF  CONTENTS  (Continued) 

Page 

Alternative  Regulation  Approaches  ^1 

Licensing  ^° 

Licensing  by  Electrical  Trade  Board  49 

Licensing  by  Electrical  Trade/Public  Board  50 

Licensing  by  an  Independent  Public  Board  50 

Licensing  by  State  Agency  52 

Types  of  Regulatory  Requirements  53 

Practice  Restriction  55 

Reserve  of  Title  57 

Limited  Statutory  Regulation  58 


60 
61 


Registration 

Certification 

No  Regulation  62 

Summary  °3 


1X1 


LIST  OF  ILLUSTRATIONS 

Page 

2-1   State  Electrical  Board,  Financial  History  13 

2-2   License  Requirements  16 

3-1   Summary  of  State  Level  Licensing  and  Inspection  23 

3-2   Change  in  State  Level  Licensing  and  Inspection  24 

3-3   Examination  Pass  Rates  for  Master  and  Journeyman 

Electricians  26 

5-1   State  Electrical  Board  Expenditures  39 

6-1   The  Relationship  Between  Public  Protection  and 

State  Regulation  of  a  Profession  46 

6-2   Decision  Chart  to  Determine  the  Form  of  Regulation  69 

6-3  Alternative  Regulatory  Body  Under  Each  Form  of 

Regulation  70 

6-4   Alternative  Requirements  Under  Each  Form  of 

Regulation  71 

6-5   Alternative  Requirements  Under  Each  Form  of 

Regulation  (Supplemental)  72 


XV 


APPOINTIVE  AND  ADMINISTRATIVE  OFFICIALS 


STATE  ELECTRICAL  BOARD 


Term 

Expires 

Kalispell 

1979 

Kalispell 

1980 

Hysham 

1981 

Charles  McQueary,  President 

Charles  S.  Powell,  Vice-President 

Ralph  Harriott,  Secretary/Treasurer 

George  Donaldson  Medicine  Lake   1982 

Kenneth  Olsen  Billings       1978 

DEPARTMENT  OF  PROFESSIONAL  AND 
OCCUPATIONAL  LICENSING 

Ed  Carney  Director 

John  Bulkley  License  Supervisor 


OFFICE  OF  THE  LEGISLATIVE  AUDITOR 

SUNSET  PERFORMANCE  AUDIT  OF  THE 

STATE  ELECTRICAL  BOARD,  DEPARTMENT  OF 

PROFESSIONAL  AND  OCCUPATIONAL  LICENSING 

SUMMARY 

Montana's  1977  Legislature  passed  Senate  Bill  162  as  Chapter 
562,  Laws  of  Montana,  1977,  commonly  referred  to  as  the  "sunset 
law,"  which  terminates  numerous  regulatory  boards  and  agencies 
and  specifically  calls  for  a  performance  audit  of  each  agency  prior 
to  scheduled  termination.   The  sunset  law  terminates  the  State 
Electrical  Board  on  July  1,  1979.   This  performance  audit  is  in 
response  to  the  legal  requirement  for  review  of  the  board  prior 
to  termination. 

Chapter  I  (page  1)  introduces  the  report  by  explaining  the 
objectives  and  intent  of  sunset  legislation,  the  six  questions 
which  relate  to  the  need  for  state  regulation  and  activities  of 
the  state  directed  toward  meeting  that  need,  and  the  scope  of  our 
audit. 

Chapter  II  (page  5)  provides  a  background  on  the  evolution 
of  crafts  and  trades  and  a  brief  history  of  occupational  licensing 
in  the  United  States  and  Montana.   This  is  supplemented  by  a  dis- 
cussion of  licensure  of  electricians  in  both  the  United  States 
(page  8)  and  Montana  (page  9).   Included  is  a  short  history  of  the 
board's  financial  operations  (page  11)  and  an  explanation  of  its 
operating  objectives  (page  13). 

Chapter  III  (page  17)  addresses  the  need  for  regulating  the 
Montana  electrical  trade  in  view  of  actual  or  potential  harm  to 
the  public.   Two  questions  are  answered — (1)  Would  the  absence  of 
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regulation  significantly  harm  and  endanger  the  public's  health, 
safety,  or  welfare;  and  (2)  Is  there  a  reasonable  relationship 
between  the  exercise  of  the  state's  police  power  and  the  protec- 
tion of  the  public's  health,  safety,  and  welfare?   In  answer  to 
the  first  question,  we  conclude  (page  21)  that  the  total  absence 
of  regulation  within  the  electrical  trade  could  significantly 
endanger  the  public's  health,  safety,  and  welfare.   We  did  find 
that  faulty  electrical  installations  were  blamed  for  eight  fires 
in  Montana  during  1977  and  one  death.   We  found  further  that  the 
Building  Codes  Division  of  the  Department  of  Administration  has 
an  inspection  process  which  covers  electrical  installations  but 
relies  substantially  on  licensure  for  assistance  in  evaluating 
the  extent  of  inspection  necessary. 

The  second  question  relates  to  whether  the  current  activities 
are  sufficient  to  protect  the  public  from  potential  harm  addressed 
in  the  first  question.   In  this  regard  we  conclude  that  general 
licensure  provisions  seem  to  be  reasonably  related  to  the  need 
for  regulation.   However,  there  is  not  a  reasonable  relationship 
for  some  aspects  of  the  current  exercise  of  the  state's  police 
powers  and  the  protection  of  the  public's  health,  safety,  and 
welfare  (page  28) .   Enforcement  to  assure  that  all  persons  per- 
forming electrical  installations  are  licensed  should  be  improved 
and  technical  expertise  should  be  obtained  in  designing  the  exam- 
ination to  assure  that  it  is  adequately  predictive  of  an  electri- 
cian's ability  to  perform  electrical  work. 

Chapter  IV  (page  29)  addresses  a  single  question — Are  all 
facets  of  the  regulatory  process  designed  solely  for  the  purpose 
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of,  and  have  as  their  primary  effect,  the  protection  of  the  public? 
This  considers  the  possibility  that  many  regulatory  activities  may 
be  more  related  to  protecting  the  interests  of  the  electrical  trade 
rather  than  the  public's  health,  safety,  and  welfare.   The  chapter 
considers  the  need  for  public  participation  in  board  meetings 
(page  29)  and  a  need  for  public  awareness  of  the  licensure  law 
to  enhance  enforcement  (page  31) .   Further  selective  requirements 
for  entry  into  the  electrical  trade  which  constitute  unnecessary 
restrictions  are  discussed  (page  32) . 

Chapter  V  (page  37)  addresses  two  questions — Does  the  regu- 
lation have  the  effect  of  directly  or  indirectly  increasing  the 
cost  of  goods  or  services:  and.  Is  the  increase  in  cost  more 
harmful  to  the  public  than  the  harm  which  could  result  from  the 
absence  of  regulation?   Various  regulation  costs  are  identified 
and  measured  when  feasible.   Generally,  the  costs  of  regulation 
are  unmeasurable  although  existent.   We  conclude  that  regulation 
results  in  higher  costs  but  that  they  are  minimal  and  that  the 
probable  cost  of  total  deregulation  could  be  significant  in 
relation  to  potential  harm  to  the  public  (page  43). 

Chapter  VI  (page  44)  addresses  the  sixth  and  final  question — 
Is  there  another  less  restrictive  method  of  regulation  available 
which  could  adequately  protect  the  public?   The  report  discusses 
the  present  form  of  regulation  used  in  Montana  and  other  less 
restrictive  alternatives  which  are  available  including  no  regu- 
lation (page  47).   Included  are  four  tables  designc='d  to  aid  the 
Legislative  Audit  Committee  in  recommending  the  regulatory 
alternative  most  appropriate  for  Montana,  and  alternative  regulatory 
facets  under  each  form  of  regulation  (pages  69,  70,  71,  and  72). 
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Chapter  I 
INTRODUCTION 

This  sunset  performance  audit  addresses  the  need  for  state 
regulation  of  the  electrical  construction  trade  by  the  State 
Electrical  Board  within  the  Department  of  Professional  and  Occu- 
pational Licensing.   The  State  Electrical  Board  (hereinafter 
referred  to  as  the  board)  is  responsible  for  the  licensing  and 
regulation  of  electricians  and  electrical  contractors  in  Montana. 
REPORT  OBJECTIVES 

The  1977  Legislature  passed  a  law  terminating  numerous 
regulatory  boards  and  agencies,  including  the  State  Electrical 
Board.   This  law  is  commonly  referred  to  as  the  "sunset  law." 
The  "sunset  law"  requires  the  Legislative  Audit  Committee  to  have 
conducted  a  performance  audit  of  each  terminated  agency.   The 
performance  audit  must  review  the  need  for  each  regulatory  board/ 
agency  and  the  Legislative  Audit  Committee  must  offer  recommenda- 
tions for  board/agency  reestablishment,  modification,  or  termi- 
nation. 

In  defining  legislative  intent.  Section  1  of  the  sunset  law 
states  that  "by  requiring  periodic  evaluation  in  the  form  of  a 
performance  audit,  the  legislature  will  be  in  a  better  position 
to  ensure  that  agencies  and  programs  exist  only  to  be  responsive 
to  state  citizens'  needs."   The  sunset  law  terminates  the  board 
on  July  1,  1979.   This  performance  audit  is  in  response  to  the 
legal  requirement  for  review  prior  to  board  termination. 
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REPORT  ORGANIZATION 

The  sunset  law  requires  a  thorough  examination  of  the  fol- 
lowing questions  during  the  conduct  of  the  performance  audit: 

"(a)  Would  the  absence  of  regulation  significantly  harm  or 
endanger  the  public  health,  safety,  or  welfare? 

(b)  Is  there  a  reasonable  relationship  between  the  exercise 
of  the  state's  police  power  and  the  protection  of  the  public 
health,  safety,  or  welfare? 

(c)  Is  there  another  less  restrictive  method  of  regulation 
available  which  could  adequately  protect  the  public? 

(d)  Does  the  regulation  have  the  effect  of  directly  or 
indirectly  increasing  the  costs  of  any  goods  or  services 
involved  and,  if  so,  to  what  degree? 

(e)  Is  the  increase  in  cost  more  harmful  to  the  public  than 
the  harm  which  could  result  from  the  absence  of  regulation? 

(f)  Are  all  facets  of  the  regulatory  process  designed 
solely  for  the  purpose  of,  and  have  as  their  primary  effect, 
the  protection  of  the  public?"^ 

The  report  focuses  on  these  questions. 

Chapter  I  is  introductory.   It  summarizes  the  objectives, 
organization,  and  scope  of  the  report. 

Chapter  II  presents  background  information  about  the  evolu- 
tion of  the  trade  or  craft  guilds.   Included  in  this  background 
information  is  a  history  of  the  board  and  the  electrical  trade 
and  details  on  board  organization,  staffing,  funding,  and  objec- 
tives. 

Chapter  III  addresses  two  of  the  questions  presented  in  the 
sunset  law.   The  first  question  addressed  is  whether  the  absence 
of  regulation  of  electricians  would  harm  the  public.   To  answer 
this  question  we  review  the  relevancy  of  the  electrical  safety 
law  and  analyze  the  effectiveness  of  current  regulation  by  the 
board.   The  second  question  is  whether  there  is  a  reasonable 


^  Senate  Bill  162,  Chapter  562,  Laws  of  Montana,  1977,  and 
codified  as  Title  82,  Chapter  46,  R.C.M.  1947. 
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relationship  be-tweeii  the  exercise  of  the  state's  police  power  to 
regulate  electricians  and  the  protection  of  the  public  health, 
safety,  or  welfare.   To  answer  this  second  question  we  examine 
changes  in  the  electrical  construction  industry  and  the  relation- 
ship between  licensing  and  the  inspection  of  electrical  construc- 
tion and  the  public  health,  safety,  and  welfare. 

Chapter  IV  addresses  another  question  posed  by  the  sunset 
law:   I'Jhether  all  facets  of  the  regulatory  process  are  designed 
solely  for  public  protection?   The  chapter  reviews  the  initial 
events  surrounding  the  establishment  of  the  electrical  safety  law 
in  Montana  and  the  extent  to  which  the  public  has  participated  in 
board  decisions  and  actions.   Regulation  of  entry  into  the  elec- 
trical trade  is  also  reviewed. 

Chapter  V  addresses  two  questions  of  the  sunset  law.   That 
is:   Whether  state  regulation  of  the  electrical  construction 
trade  has  the  effect  of  directly  or  indirectly  increasing  costs 
to  the  public?   Whether  such  increase  is  more  harmful  than  the 
harm  which  could  result  from  the  absence  of  regulation? 

Chapter  VI  addresses  the  final  question  of  the  sunset  law: 
Whether  there  is  a  less  restrictive  alternative  method  of  regu- 
lation available  which  could  adequately  protect  the  public?   The 
possible  alternative  forms  of  regulation  are  discussed  as  they 
relate  to  the  regulation  of  the  electrical  construction  trade  in 
Montana. 
SCOPE  OF  THE  AUDIT 

This  sunset  performance  audit  primarily  addresses  the  need 
for  state  regulation  of  the  electrical  construction  trade.   It 
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focuses  upon  the  six  questions  posed  in  the  sunset  law  and  includes 
an  examination  into  the  effectiveness  of  the  operations  of  the 
board.   It  does  not  encompass  a  review  of  the  financial  trans- 
actions of  the  board  or  the  board's  overall  compliance  with  state 
laws. 
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Chapter  II 
BACKGROUND 
HISTORY 

The  origin  of  occupational  licensing,  such  as  exists  for  the 
electrical  trade,  dates  back  to  the  11th  Century  and  the  estab- 
lishment of  craft  guilds.   Town  governments,  either  at  the  request 
of  craft  members  or  on  their  own  initiative,  regulated  trades. 
The  objective  of  the  craft  guild  was  to  maintain  a  monopoly  of 
local  production  in  a  particular  industry  for  its  own  members, 
and,  at  the  same  time,  to  ensure  good  workmanship  and  fair  and 
equal  competitive  conditions  for  everyone  within  the  group.   The 
control  over  prices,  wages,  conditions  of  workmanship,  and  the 
quality  of  goods  was  necessary  to  protect  the  interest  of  the 
guild  members  and  consumers.   By  the  13th  Century  craft  guilds 
were  fully  organized  in  towns  in  northern  Europe  and  England  and 
during  the  next  two  centuries  they  reached  their  peak  in  impor- 
tance. 

Master  craftsmen,  journeymen,  and  apprentices  comprised  the 
membership  of  craft  guilds.   The  masters  owned  their  own  shops, 
where  they  produced  and  sold  their  goods,  aided  by  the  journeyman 
whom  they  might  employ  and  apprentices  they  might  train.   Journey- 
men usually  were  craftsmen  who  had  finished  their  apprenticeship 
and  were  working  for  wages  to  get  enough  capital  to  set  up  their 
own  shops.   The  apprentices  were  young  men  who  were  learning  the 
trade  in  the  shops  under  the  supervision  of  individual  masters. 

At  the  height  of  the  guild  system  few  restrictions  were  put 
on  guild  membership  for  qualified  individuals.   However,  by  the 


-5- 


lAth  Century,  as  the  Middle  Ages  began  Its  decline,  the  guilds 
erected  higher  barriers  against  journeymen  becoming  masters.   The 
reason  for  this  was  to  limit  the  number  of  masters  to  avoid 
overcompet it  ion  in  the  particular  market. 

By  the  end  of  the  Middle  Ages,  the  craft  guilds  were  reduced 
in  importance  by  the  growth  of  capitalistic  industries.   The 
craft  or  guild  system  had  proved  inadequate  to  meet  the  needs  of 
the  capitalistic  industries  that  served  large  markets.   The 
guilds  lacked  sufficient  capital  and  knowledge  of  raw  materials 
sources  and  markets.   As  a  consequence,  guild  members  were  reduced 
to  the  position  of  hired  laborers. 

Even  though  at  first  the  capitalistic  industries  worked 
within  the  confines  of  the  guild  system,  industry  eventually 
sought  new  ways  of  surviving.   By  the  end  of  the  15th  Century 
many  capitalists  provided  raw  materials  and  the  necessary  equip- 
ment to  peasants  and  their  families.   These  people  worked  in 
their  homes  and  were  paid  a  piece  wage.   This  domestic  system 
eventually  spread  to  many  industries  and,  in  time,  entirely 
replaced  the  guild  system.   In  fact,  by  the  end  of  the  16th 
Century  the  guilds  were  no  longer  effective.   Thus,  by  the  time 
the  colonies  were  settled  in  the  17th  Century,  guilds  were  not  a 
viable  force  in  England.   For  this  reason,  among  others,  the 
guilds  never  took  root  in  America,  but  a  new  form  of  regulation — 
occupational  licensing — gradually  appeared.   Occupational  li- 
censing accomplished  many  of  the  same  functions  of  the  guilds. 


Occupational  Licensing  in  America  1700-1900 

Initially,  early  forms  of  occupational  licensing  placed 
limitations  on  lawyers.   Some  laws  were  enacted  concerning  the 
fees  doctors  could  charge  for  their  services.   However,  there  was 
no  real  attempt  at  statewide  control  of  either  of  these  profes- 
sions until  the  last  half  of  the  18th  Century.   In  1772  New  Jersey 
passed  the  first  medical  practices  act.   By  1800  thirteen  states 
had  laws  covering  the  competency  to  practice  medicine  and  the 
states  gave  absolute  power  of  examination  and  licensure  to  the 
state  medical  societies.   A  similar  set  of  events  occurred  with 
respect  to  licensing  of  lawyers.   At  that  time  four  states  re- 
quired lawyers  to  pass  an  examination  and  to  serve  a  three  to 
five  year  internship.   Two  other  states  relied  exclusively  on  an 
examination.   In  all,  six  states  gave  the  power  to  examine  and 
license  to  the  state  bar  associations. 

This  trend  of  self-regulation  by  the  professions  continued 
until  about  the  middle  of  the  19th  Century.   By  1850  thirteen 
states,  which  had  given  the  power  to  the  state  medical  societies 
to  examine  and  license  doctors,  had  either  repealed  or  amended 
the  laws  out  of  existence.   Laws  concerning  the  licensing  of 
lawyers  faced  a  similar  fate  as  the  trend  in  the  decline  of 
licensing  legislation  continued.   By  the  eiid  of  the  Civil  War 
there  was  virtually  no  effective  state  licensing  system  in  exist- 
ence. 
Occupational  Licensing  in  America  1900-1960 

By  1900,  mostly  through  the  efforts  of  local,  state,  and 
national  occupational  associations,  state  regulation  expanded. 
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In  fact  by  1934,  when  William  Beard  vnrote  Government  and  Technology, 

occupational  licensing  existed  in  almost  every  aspect  of  an 

individual's  life.   To  quote  Beard: 

The  individual  is  ushered  into  this  world  .  .  .  by  a  licensed 
midwife  or  physician,  ...  at  a  licensed  maternity  hospital, 
attended  by  a  licensed  nurse.   As  a  youngster,  he  receives  a 
public  school  education  with  the  help  of  licensed  teachers 
.  .  .  His  health  is  looked  after  by  licensed  physicians, 
dentists,  chiropodists,  optometrists,  osteopaths,  and  pharma- 
cists ...  To  marry  he  must  get  a  license  and  have  the 
ceremony  performed  by  someone  licensed  to  do  it.   Suppose  he 
plans  to  build  a  house:  he  buys  the  land  from  a  licensed 
real  estate  dealer  .  .  . ,  has  it  staked  out  by  a  licensed 
surveyor,  and  perhaps  engages  a  licensed  architect  to  design 
the  dwelling.   The  drinking  water  is  supplied  through  pipes 
installed  by  a  licensed  plumber  from  a  dam  constructed  under 
the  supervision  of  a  licensed  civil  engineer.   Electric 
current  for  lighting  pulses  through  wiring  put  in  place  by  a 
licensed  electrician  .  .  .  Nor  does  he  escape  the  licensing 
system  when  he  dies,  for  he  is  prepared  for  the  grave  or 
cremation  by  licensed  undertakers,  embalmers,  and  cremators.^ 

After  1934  there  was  a  rapid  increase  in  the  number  of  occu- 
pations that  states  licensed.   By  1952  there  were  over  80  occupa- 
tions, exclusive  of  facilities  like  restaurants,  that  were 
subject  to  a  form  of  licensing  in  at  least  one  state.   Eight 
years  later  over  approximately  500  occupations  were  subject  to 
some  sort  of  state  licensing. 
Licensing  of  Electricians  in  America  in  1977 

In  1977  most  states  required  some  form  of  licensing  of 
electrical  contractors  or  electricians.   Thirty-nine  states 
required  contractors  to  have  a  license.   Of  those  39  states,  22 
states  also  required  journeyman  licenses  for  those  who  work  with 
the  tools  of  the  trade.   In  most  instances  where  states  require 


William  licard,  CoveriiniuiiL  .i_m[  Tc-chn^l  oj^  (New  York:  M.icMillan 


Company,  1934)  pp.  493-94. 
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licensing  of  contractors  or  journeymen  such  licenses  are  valid 
anywhere  within  the  state.  In  these  cases,  the  local  political 
subdivisions  are  not  allowed  to  additionally  examine  qualifica- 
tions or  require  a  license  based  on  qualifications.  States  not 
having  statewide  licensing  rely  on  local  political  subdivisions 
to  devise  a  licensing  program  of  their  own. 

Some  states  have  reciprocity  agreements  with  other  states 
that  have  the  same  or  similar  electrical  licensing  requirements. 
For  example,  Montana  has  a  reciprocity  agreement  with  North 
Dakota,  South  Dakota,  Colorado,  and  Wyoming. 
Licensing  of  Electricians  in  Montana 

The  first  real  efforts  to  regulate  the  installation  of  elec- 
trical equipment  in  Montana  occurred  in  1957.   In  that  year  the 
legislature  passed  a  law  authorizing  counties  to  establish  min- 
imum standards  for  the  installation  of  electrical  equipment, 
issue  permits  for  such  installations,  and  provide  for  the  inspec- 
tion of  those  installations. 

In  1965  the  legislature  passed  the  Electrical  Safety  Law. 
The  stated  purpose  of  this  law  was  to  protect  the  health  and 
safety  of  the  people  of  Montana  from  danger  from  electrically 
caused  shocks,  fires,  and  explosions,  and  to  protect  property 
from  the  hazard  of  electrically  caused  fires  and  explosions.   To 
accomplish  this  purpose,  only  qualified  individuals  were  allowed 
to  make  electrical  installations.   Further,  these  installations 
were  to  be  inspected  in  accordance  with  the  National  Electrical 
Code  (NEC) .   The  NEC  has  been  sponsored  by  the  National  Fire 
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Protection  Association  since  1911,  and  has  as  its  purpose  "... 
the  safeguarding  of  persons  and  property  from  hazards  arising 
from  the  use  of  electricity."    Compliance  with  the  standards  and 
requirements  in  this  code,  along  with  proper  maintenance,  will 
result  in  essentially  hazard-free  electrical  installations  in 
residential,  commercial,  and  industrial  buildings.   Any  electrical 
work  done  on  these  buildings  must  be  done  in  compliance  with  the 
NEC.   In  addition,  licensed  electricians  are  trained  and  tested 
on  the  NEC. 

To  oversee  the  operation  of  this  law,  the  legislature  created 
the  State  Electrical  Board.   This  board  originally  consisted  of 
three  members  (now  five)  appointed  by  the  Governor  with  the 
consent  of  the  Senate.   One  of  the  members  had  to  be  an  electrical 
contractor,  one  a  journeyman  electrician,  and  one  appointed  from 
the  public  at-large. 

The  original  law,  as  enacted  in  1965,  remains  essentially 
the  same  today  with  the  exception  that  the  inspection  function  is 
no  longer  with  the  State  Electrical  Board.   As  a  part  of  execu- 
tive reorganization  in  1971,  the  inspection  and  code-making 
functions  were  transferred  to  the  Department  of  Law  Enforcement 
and  Public  Safety,  now  called  the  Department  of  Justice.   This 
action  was  reversed  during  the  1973  legislative  session,  which 
transferred  the  inspection  and  code-making  function  back  to  the 
Department  of  Professional  and  Occupational  Licensing.   These  two 
functions  remained  with  the  Department  of  Professional  and  Occupational 


^  National  Electrical  Code,  1978  Edition,  National  Fire 
Protection  Association,  Boston,  Massachusetts,  1977,  page  70-1. 
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Licensing  until  1977.   At  that  time,  the  inspection  function  and 
the  code  function  were  transferred  to  what  is  now  called  the 
Building  Codes  Division,  Department  of  Administration.   The 
licensing  function  remained  with  the  board. 

The  Electrical  Safety  Bureau  in  the  Building  Codes  Division 
is  responsible  for  assuring  that  electrical  construction  in 
Montana  complies  with  the  National  Electrical  Code.   Twelve  field 
inspectors  located  throughout  the  state  inspect  electrical  construc- 
tion for  compliance  with  the  code.   This  process  helps  assure  the 
consumer  and  the  public  of  safe  electrical  work.   Prior  to  the 
separation  of  the  licensing  and  inspection  function  in  1977,  the 
field  inspectors  checked  to  see  if  electricians  were  licensed. 
This  is  no  longer  true;  inspectors  just  make  sure  electrical  work 
meets  the  code  and  normally  check  for  licenses  only  when  a  complaint 
is  brought  to  their  attention.   The  Building  Codes  Division 
and  the  Department  of  Professional  and  Occupational  Licensing 
attempted  to  form  an  agreement  to  have  inspectors  check  for 
licenses,  but  this  agreement  has  never  been  finalized.   The 
reason  for  moving  the  electrical  inspection  and  code-making 
functions  to  the  Building  Codes  Division  was  to  have  all  of 
the  building  codes  under  one  department. 
BOARD'S  ORGANIZATION,  STAFFING  AND  FUNDING 

The  law,  (Section  82A-1602.10,  R.C.M.  1947),  now  prescribes 
a  board  of  five  members  appointed  by  the  Governor.   One  member  of 
the  board  shall  be  selected  from  each  of  the  following  five 
groups:   (a)  consumer  members  of  rural  electrical  cooperatives, 
(b)  master  licensed  electrical  contractors,  (c)  licensed  journey- 
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men  electricians,  (d)  investor-owned  electrical  utilities,  and 
(e)  one  from  the  public.   The  members  of  the  board  serve  for  a 
term  of  five  years,  with  the  terms  in  office  so  arranged  that  one 
term  expires  on  the  first  of  July  of  each  year.   Each  board 
member  receives  $25  a  day  for  each  day  served  in  the  performance 
of  his  duties  along  with  expenses  incurred. 

Annually  in  July  the  board  elects  a  president,  vice-president, 
and  a  secretary-treasurer.   In  addition  to  this  July  meeting,  the 
board  meets  ouce  in  each  cjf  the  other  (three)  calendar  quarters. 
Montana  law  authorizes  the  board  to  formulate  rules  and  regulations 
necessary  for  the  proper  administration  of  the  Electrical  Safety 
Law.   At  the  quarterly  meetings  the  board  conducts  a  business 
session  plus  a  review  of  the  qualifications  of  the  individuals 
desiring  to  take  the  next  journeyman  or  master  tests. 

The  board  is  administratively  supported  by  the  Department 
of  Professional  and  Occupational  Licensing.   The  department 
has  one  full-time  licensing  supervisor  and  a  secretary  that 
is  used  on  a  part-time  basis.   The  licensing  supervisor  develops 
and  administers  the  test  for  the  journeyman  and  master  examinations. 
The  part-time  secretary  assists  in  administering  and  grading 
the  tests.   Some  effort  is  made  to  enforce  the  licensure  provision 
but  the  board  questions  whether  the  responsibility  for  enforcement 
of  the  licensure  law  rests  with  the  Building  Codes  Division  or 
the  board.   The  board  plans  to  seek  an  Attorney  General's  opinion 

to  clarify  the  enforcement  responsibility. 

Board  operations  are  funded  totally  through  an  account  in 
the  earmarked  revenue  fund  which  is  financed  by  examination  and 
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licensing  fees  paid  by  individual  contractors,  master,  and  journey- 
man electricians.   Examinations  cost  $10  each  time  an  individual 
takes  the  test.   In  addition,  annual  licensing  fees  cost  $75  for 
contractors,  $25  for  master  electricians,  and  $10  for  journeymen. 
Appropriations  for  fiscal  year  1978  total  $64,755.   Illustration 
2-1  details  the  financial  history  of  the  board  for  six  fiscal 
years,  1972-73  to  1977-78.   It  should  be  noted  that  this  financial 
history,  with  the  exception  of  fiscal  year  1978,  contains  the 
data  for  both  the  inspection  and  licensing  function. 

STATE  ELECTRICAL  BOARD 
Financial  History 
Fiscal  Year      Revenue  Expenses  Balance 

1977_78*  62,500  (Est)*  64,500  (Est)*      49,500  (Est)* 

1976-77  336,941  270,948            51,474** 

1975-76  265,620  246,789            51,564 

1974-75  182,464  198,009            32,733 

1973-74  138,765  170,106            48,534 

1972-73  113,540  122,705            80,204 

*  The  1978  financial  data  relates  to  the  licensing  function  only; 
it  does  not  include  the  inspection  function. 

**  This  is  the  balance  after  transferring  $66,083  to  the  Building 
Codes  Division,  Department  of  Administration. 

Source:   Compiled  from  Financial  Reports  for  the  State  Electrical 
Board,  Department  of  Professional  and  Occupational  Li- 
censing. 

Illustration  2-1 

BOARD'S  OBJECTIVES  AND  OPERATIONS 

The  sunset  law  required  each  board/agency  under  review 

during  this  biennium  to  delineate  their  respective  goals  and 

objectives  by  September  1,  1977.   The  sunset  law  also  requires 

each  board/agency  to  link  expenditures  to  anticipated  program 
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outcome  and  program  objectives.   The  State  Electrical  Board  did 
not  do  either  of  these.   Rather,  the  licensing  supervisor  for 
the  State  Electrical  Board  stated  the  goals  of  that  board,  i.e., 
"To  protect  the  health  and  safety  of  the  people  of  this  state 
from  the  danger  of  electrically  caused  shocks,  fires,  and  explosions; 
to  protect  property  from  the  hazard  of  electrically  caused  fires 
and  explosions."   The  licensing  supervisor  also  stated  "It  is 
the  prime  objective  of  this  program  to  determine  that  all  persons 
or  firms  making  electrical  installations  for  others  are  qualified 
by  training  and  experience  and  are  properly  licensed  in  Montana 
to  engage  in  the  business,  trade,  or  calling  of  electrical  con- 
tractor or  electrician."  We  questioned  the  board  president 
about  these  goals  and  objectives  and  he  concurred  with  these 
statements.   However,  he  did  not  recall  ever  discussing  these 
goals  and  objectives  at  one  of  their  quarterly  meetings. 

In  order  for  an  individual  to  do  electrical  construction 
work  for  others,  he  must,  by  law,  be  licensed.   Those  that  engage 
in  electrical  maintenance,  telephone,  electrical  power  work,  and 
appliance  repair  do  not  have  to  be  licensed.   As  stated  earlier, 
it  is  the  responsibility  of  the  board  to  see  that  those  doing 
electrical  construction  work  are  properly  licensed. 
Classes  of  licensure 

There  are  three  types  of  electrical  licenses  in  Montana — 
contractors,  masters,  and  journeymen.   In  order  for  an  individual 
to  receive  a  master  or  journeyman  electrical  license  he  must 
show  that  he  has  the  necessary  work  experience  and/or  education 
plus  pass  the  state  test.   The  board  gives  weight  to  appropriate 
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education  for  part  of  the  work  experience  requirement.   The 
board  reviews  all  applications  to  determine  whether  individuals 
have  the  necessary  work  experience  and/or  education.   If  an 
individual  has  the  necessary  qualifications,  the  applicant  can 
take  the  next  test.   If  he  passes  the  test  he  is  then  issued 
a  state  license.   An  applicant  for  a  journeyman  electrician's 
license  must  show  that  he  has  had  at  least  four  years  experience 
as  an  apprentice  in  the  electrical  trade  or  four  years  practical 
experience  in  the  wiring,  installing,  and  repairing  of  electrical 
apparatus  and  equipment  for  light,  heat,  and  power.   The  journey- 
man's written  examination  tests  the  applicant's  knowledge  and 
technical  application  of  electrical  theory,  the  National  Elec- 
trical Code,  and  the  layout  and  practical  installation  of  elec- 
trical circuits. 

An  applicant  for  a  master  electrician's  license  must  be  a 
graduate  electrical  engineer  of  an  accredited  college  or  univer- 
sity and  have  one  year  of  practical  electrical  experience;  or  he  can 
be  a  graduate  of  an  electrical  trade  school  with  at  least  four 
years  of  practical  experience  in  electrical  work;  or  he  must  have 
five  years  practical  experience  in  planning,  laying  out,  super- 
vising, or  installing  wiring,  apparatus,  or  equipment  for  elec- 
trical, light,  heat,  and  power.   The  written  examination  for  the 
master's  license  tests  the  applicant's  knowledge  of  the  National 
Electrical  Code,  cost  estimating  for  electrical  installations, 

procurement  in  handling  of  materials  needed  for  electrical  instal- 
lations and  repair,  reading  of  blueprints  for  electrical  work, 
drafting  and  laying  out  electrical  circuits,  and  knowledge  of 
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practical  electrical  theory.   An  individual  only  has  to  pass  the 
test  once.   That  is,  there  is  no  periodic  retesting  to  see  if 
electricians  are  still  qualified.   The  only  requirements  to 
obtain  a  contractor's  license  are  to  pay  the  annual  $75  license 

fee  and  have  a  masters'  license  or  have  a  master  as  an  employee. 

See  Illustration  2-2  for  a  summary  of  license  requirements. 

LICENSE  REQUIREMENTS 

Annual 
License        Practical 
Class  of  Licensure       Examination      Fee  Experience 

Journeyman  Yes         $10  4  years 

Master  Yes         $25  5  years 

Contractor  *         $75  * 

■"Must  be  either  a  master  or  have  a  master  as  an  employee. 

Source:   Compiled  by  the  Office  of  the  Legislative  Auditor. 

Illustration  2-2 

During  fiscal  year  1976-77  the  board  licensed  505  electrical 
contractors,  900  master  electricians,  and  985  journeyman  elec- 
tricians. 

In  addition  to  licensing,  the  board  is  responsible  for 
verifying  that  all  individuals  performing  electrical  services  for 
hire  are  licensed;  however,  much  of  this  effort  falls  on  the 
Building  Codes  Division,  Department  of  Administration.   Currently 
the  verification  by  the  Building  Codes  Division  relates  to  respond- 
ing to  complaints  by  other  licensed  electricians  which  are  generally 
expressed  during  the  inspection  process.   Any  violations  of  the 
licensure  requirement  are  reported  to  the  board  as  a  complaint. 
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CHAPTER  III 
THE  RELATIONSHIP  OF  STATE  REGULATION 
TO  THE  PUBLIC'S  HEALTH,  WELFARE  OR  SAFETY 

This  chapter  addresses  two  questions  posed  by  the  sunset 
law:   Would  the  absence  of  regulation  significantly  harm  or 
endanger  the  public's  health,  safety,  or  welfare?   Is  there  a 
reasonable  relationship  between  the  exercise  of  the  state's 
police  power  and  the  protection  of  the  public's  health,  safety, 
and  welfare?   In  defining  the  purpose  of  sunset  legislation, 
Montana's  sunset  law  (Section  82-4601,  et.  seq . ,  R.C.M.  1947), 
states  that  "The  legislature  questions  whether  conditions  causing 
the  establishment  of  these  agencies,  programs,  and  rules  have  not 
changed  to  such  an  extent  as  to  remove  the  need  for  some  or  all 
of  the  agencies  programs  and  rules." 
NEED  FOR  REGULATION 

For  all  practical  purposes,  the  public  in  the  instance  of 
those  affected  by  electrical  trade  regulation  is  everyone  who 
occupies  a  building.   The  regulation  is  directed  toward  those 
electricians  conducting  electrical  construction  installation  for 
lights,  heat,  and  power. 

The  first  question  translates  into  whether  a  need  for  con- 
tinued regulation  is  necessary  to  protect  the  public  from  harm. 
Comments  regarding  certain  occupations  were  expressed  by  Shimberg, 
Esser,  and  Kruser  in  their  book.  Occupational  Licensing."   They 


^Benjamin  Shimberg,  Barbara  A.  Esser  and  Daniel  H.  Kruger, 
Occupational  Licensing:  Practices  and  Policies,  Public  Affairs 
Press,  Washington,  D.C.,  copyrighted  in  1972  and  1973  by  Educa- 
tional Testing  Service  and  Michigan  State  University. 
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state  "The  logic  of  licensing  practitioners  in  certain  construc- 
tion trades  is  compelling.   Electrical  wiring  that  fails  to 
conform  to  code  requirements  may  cause  fires  and  subsequent 
damage  to  life  and  property."   They  go  on  to  state,  "It  is  not 
too  difficult  to  visualize  a  need  for  individuals  involved  in 
these  aspects  of  construction  to  be  experienced,  to  possess  at 
least  a  minimum  competence,  and  to  demonstrate  familiarity  with 
the  requirements  established  by  relevant  sections  of  local  build- 
ing codes."   In  support  of  the  above  position,  we  found  that  in 
1977  eight  fires  in  Montana  were  blamed  on  faulty  electrical 
installation.   One  of  these  fires  resulted  in  the  death  of  an 
individual.   Clearly,  a  danger  exists  from  improperly  installed 
electrical  equipment.   We  contacted  an  insurance  rating  bureau  to 
determine  the  effect  of  licensure  on  fire  insurance  rates. 
The  manager  of  the  rating  bureau  said  insurance  rates  would 
probably  go  up  if  doing  away  with  licensure  resulted  in  poor 
quality  workmanship  which  in  turn  caused  an  increase  in  the 
number  of  fires  in  buildings. 

The  purpose  of  the  Electrical  Safety  Law  enacted  in  1965  is 
set  forth  in  Section  66-2802,  R.C.M.  1947. 

"The  purpose  of  this  act  is  to  protect  the  health  and  safety 
of  the  people  of  this  state  from  the  danger  of  electrically 
caused  shocks,  fires,  and  explosions;  to  protect  property 
from  the  hazard  of  electrically  caused  fires  and  explosions; 
to  establish  a  procedure  for  determining  where  and  by  whom 
electrical  installations  are  to  be  made;  to  assure  the 
public  that  persons  making  electrical  installations  are 
qualified;  and  to  insure  that  the  electrical  installations 
and  electrical  products  made  and  sold  in  this  state  meet 
minimum  safety  standards.   All  installations  in  this  state 
of  wires  and  equipment  to  convey  electric  current  and  instal- 
lations of  apparatus  to  be  operated  by  current,  except  as 
provided  in  66-2812,  shall  be  made  substantially  in  accord 
with  building  codes  adopted  by  the  department  of  administration." 
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Since  the  inception  of  the  Electrical  Safety  Law  in  1965 
the  use  of  electricity  and  electrical  construction  have  increased 
in  Montana.   Electrical  production  increased  from  54,101  million 
kilowatt  hours  in  1965  to  114,888  million  kilowatt  hours  in  1975. 
The  increase  in  electrical  construction  is  indicated  by  the 
increase  in  electrical  permits  issued.   From  1967  to  1977  elec- 
trical permits  increased  from  6,000  to  over  13,000  per  year.   In 
addition,  a  U.S.  Department  of  Labor,  Bureau  of  Labor  Statistics, 
survey  shows  that  there  will  be  a  need  for  55  additional  electri- 
cians per  year  between  now  and  1985  in  Montana — 22  for  industry 
expansion  and  33  for  replacement  needs. 

The  Building  Codes  Division  of  the  Department  of  Administra- 
tion supports  the  Electrical  Safety  Law  by  making  inspections  of 
new  electrical  construction.   A  question  could  logically  be 
raised  regarding  the  need  for  licensure  of  electricians  when 
there  are  inspectors  checking  the  work  of  electricians.   However, 
presently  only  about  75  percent  of  the  new  electrical  construc- 
tion within  the  state  is  inspected.   This  is  because  the  Building 
Codes  Division  does  not  have  sufficient  staff  to  look  at  every 
job.   The  acting  administrator  for  the  Building  Codes  Division 
said  that  inspectors  rely  heavily  on  the  qualifications  of  the 
electricians  doing  the  work  and  without  licensing  the  total  cost 
of  the  inspection  process  alone  would  exceed  the  combined  cost  of 
both  licensing  and  inspection.   He  estimated  that  an  additional 
$84,000  per  year  would  be  necessary  to  cover  all  the  new  construc- 
tion if  unlicensed  electricians  were  allowed  to  work.   The  acting 


-19- 


administrator  stated  that  licensure  also  aids  in  enforcing  instal- 
lation in  accordance  with  the  codes  because  of  the  threat  of 
license  revocation  for  faulty  work.   This  official  advised  that 
for  electrical  permits  issued  to  homeowners,  the  inspection 
process  is  much  more  extensive  because  of  the  lack  of  experience. 

In  order  to  gather  information  on  the  attitude  of  members  of 
the  electrical  trade  about  licensure  we  sent  electricians  a 
questionnaire.   Members  of  the  electrical  trade  maintain  that 
both  licensing  and  inspection  are  needed  to  protect  the  public. 
Eighty-two  percent  of  the  contractors,  85  percent  of  the  master 
electricians,  91  percent  of  the  journeyman  electricians,  and  100 
percent  of  the  apprentice  electricians  responded  that  both  li- 
censing and  inspection  were  necessary.   In  addition,  the  state 
fire  marshal,  the  Building  Codes  Division  acting  administrator 
and  field  inspectors,  an  official  of  the  National  Electrical 
Contractors  Association,  an  official  of  the  International  Brother- 
hood of  Electrical  Workers,  and  officials  of  two  power  suppliers 
in  the  state  all  stated  licensing  and  inspection  are  necessary  to 
protect  the  public. 

An  alternative  to  state  licensure  is  the  assumption  of  the 
process  by  city  and  county  governments.   This  would  probably 
occur  in  states  that  do  not  control  the  licensure.   William  C. 
Keck,  in  an  article  in  the  Notre  Dame  Lawyer,  points  out  four 
factors  that  militate  against  city  licensing.^   They  include: 
(a)  cities  tend  to  exceed  their  authority  to  license,  (b)  young 


^William  C.  Keck,  "Occupational  Licensing:   An  Argument  for 
Asserting  State  Control,"   Notre  Dame  Lawyer,  Vol.  44,  pages  104- 
21,  Oct.  1968. 
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people  who  lack  influential  friends  may  find  it  difficult  to 
enter  an  occupation  when  members  of  the  profession  think  it  is 
overcrowded,  (c)  cities  have  too  much  control  over  the  termina- 
tion of  an  individual's  livelihood,  and  (d)  lack  of  reciprocity 
between  local  governments  restricts  mobility  of  tradesmen  re- 
quiring them  to  get  a  license  in  every  jurisdiction.   With  respect 
to  the  last  point,  Colorado  passed  a  law  in  1975  preventing  local 
governments  from  licensing  electricians.   Colorado  did  this  to 
increase  the  mobility  of  electricians. 

Although  generally  the  preceding  comments  point  toward  a 
need  for  continued  regulation  of  the  electrical  trade,  there  are 
some  undesirable  aspects  of  regulation.   Research  done  by  professors 
Sidney  L.  Carroll  and  Robert  J.  Gaston  indicates  that  licensing 
can  have  harmful  effects.^  They  found  that  the  service  received 
by  some  customers  suffers  from  overly  restrictive  licensing  and 
that  the  "public  interest"  is  not  being  served.   They  maintain 
that  restrictive  licensing  can  result  in  a  decline  in  the  quality 
of  service  received  by  some  customers.   Licensing  they  say  pro- 
duces a  "cadillac  effect"  that  provides  high-quality  service  for 
high  income  consumers.   However,  those  on  low  incomes  are  forced 
to  do  without  service,  do  it  themselves,  or  rely  on  low  priced, 
unlicensed  practitioners. 

In  conclusion,  the  total  absence  of  regulation  of  the  elec- 
trical trade  could  significantly  endanger  the  public's  health, 
safety,  and  welfare.   Considering  that  a  potential  exists  for 


^Sidney  L.  Carroll  and  Robert  H.  Gaston,  October  31,  1977, 
"Occupational  Licensing:   Final  Report." 
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electrically  caused  fires  and  shocks  due  to  faulty  installation 

with  resultant  damage  to  property  and  life,  the  regulation  of  the 

electrical  trade  is  not  overly  restrictive. 

RELATIONSHIP  BETWEEN  STATE'S  POLICE  POWER  AND  PROTECTION  OF  THE 

PUBLIC 

In  answering  the  first  question  dealing  with  the  absence  of 
regulation,  we  have  recognized  that  there  is  a  need  for  some  form 
of  regulation  of  the  electrical  trade  in  Montana.   The  next 
question  is  whether  a  reasonable  relationship  exists  between  the 
public's  need  and  the  current  exercise  of  the  state's  police 
power  by  the  board.   The  primary  means  of  meeting  this  public 
need  is  through  the  licensing  and  inspection  process.   This 
is  the  most  common  method  of  regulation  among  the  states. 

A  1977  publication  by  the  National  Electrical  Contractors 
Association,  Inc.,  entitled  "Summary  of  Major  Provisions  of 
Electrical  Code,  Licensing,  and  Enforcement  Statutes  of  the  Fifty 
States  and  the  District  of  Columbia,"  indicates  which  states 
license  and  inspect  electrical  work  at  the  state  level.   Illus- 
tration 3-1  shows  the  number  of  states  that  license  contractors, 
journeymen,  or  inspect  electrical  work. 
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SUMMARY  OF  STATE  LEVEL 
LICENSING  AND  INSPECTION 


States 

License 

Relying  on 

Contractors, 

License 

License 

Municpal 

Journeymen, 

Contractor 

Contractor 

License 

Licensing/ 

State 

&  Inspect 

Journeyman 

&  Inspect 

Contractor 

Inspect 

Inspection 

Alabama 

X 

Alaska 

X 

Arizona 

X 

Arkansas 

X 

California 

X 

Colorado 

X 

Connecticut 

X 

Delaware 

X 

District  of 

Columbia 

X 

Florida 

X 

Georgia 

X 

Hawaii 

X 

Idaho 

X 

Illinois 

X 

Indiana 

X 

Iowa 

X 

Kansas 

X 

Kentucky 

X 

Louisiana 

X 

Maine 

X 

Maryland 

X 

Massachusetts 

X 

Michigan 

X 

Minnesota 

X 

Mississippi 

X 

Missouri 

X 

Montana 

X 

Nebraska 

X 

Nevada 

X 

New  Hampshire 

X 

New  Jersey 

X 

New  Mexico 

X 

New  York 

X 

North  Carolina 

X 

North  Dakota 

X 

Ohio 

X 

Oklahoma 

X 

Oregon 

X 

Pennsylvania 

X 

Rhode  Island 

X 

South  Carolina 

X 

South  Dakota 

X 

Tennessee 

X 

Texas 

X 

Utah 

X 

Vermont 

X 

Virginia 

X 

Washington 

X 

West  Virginia 

X 

Wisconsin 

X 

Wyoming 

X 



TOTAL 

16 

_6 

J^ 

12 

J^ 

n 

Source:   Developed  by 

the  Office  of 

the  Leeislat 

ive  Auditor 

based  on 

information  in  National  Electrical  Contractors  Association 
data. 

Illustration  3-1 
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An  official  of  the  National  Electrical  Contractors  Association 
in  Washington  advised  that  even  though  there  are  many  states  that 
do  not  license  or  inspect  at  the  state  level,  these  states  do  have 
a  licensing  or  inspection  program  administered  at  its  municipal 
or  county  level. 

As  can  be  seen  from  the  illustration,  Montana  falls  in  the 

group  that  licenses  contractors  and  journeymen  and  provides  a 

state  inspection  system.   Montana  is  one  of  16  states  that  have 

such  a  system.   At  the  other  extreme  there  are  11  states  that  do 

not  provide  for  state  licensure  or  inspection.   Further,  as  shown 

in  Illustration  3-2  below,  there  is  change  toward  greater  state 

participation  in  the  regulation  of  electricians  and  inspection  of 

their  work. 

CHANGE  IN  STATE  LEVEL  LICENSING  AND  INSPECTION 

1973      1977 

License  Contractor,  Journeyman 

and  Inspection  15        16 

License  Contractor  and  Journey- 
man (no  inspection) 

License  Contractor  and  Inspection 

License  Contractor  (no  inspection) 

Inspection 

Municipal/County  License  and 
Inspection 

Total  

Note:   Includes  District  of  Columbia. 

Source:   Compiled  by  the  Office  of  the  Legislative  Auditor  from 
data  supplied  by  the  National  Electrical  Contractors 
Association. 

Illustration  3-2 


■24- 


5 

6 

4 

5 

14 

12 

1 

1 

12 

11 

51 

51 

An  aspect  which  weakens  the  board's  efforts  to  fulfill  the 
public  need  is  that  the  licensure  provision  in  the  law  is  not 
well  enforced.   Therefore,  no  one  group  receives  the  optimum 
benefit  of  licensing.   The  board  has  only  one  individual  to 
enforce  the  licensure.   The  person  is  unable  to  cover  the  state. 
This  function  will  soon  be  divided  between  two  individuals — one 
in  Helena  and  one  in  Billings — working  for  the  Department  of 
Professional  and  Occupational  Licensing.   However,  the  effort 
will  be  diluted  somewhat  since  each  individual  must  inspect  for 
electrical  and  plximbing  licenses.   We  were  advised  by  officials 
of  the  Building  Codes  Division,  the  Joint  Apprenticeship  Training 
Council,  the  International  Brotherhood  of  Electrical  Workers,  and 
the  Department  of  Professional  and  Occupational  Licensing  that 
there  is  work  being  done  by  unlicensed  electricians.   In  addition, 
comments  from  licensed  electricians  in  response  to  our  question- 
naire supported  that  this  occurs.   It  would  appear  that  consoli- 
dation of  the  license  enforcement  with  the  inspection  function 
would  substantially  expand  coverage  since  inspectors  can  readily 
assure  that  job  site  electricians  have  licenses.   Further,  the 
consolidation  would  probably  be  less  costly.   The  Building  Codes 
Division  agreed  to  check  for  licenses  at  no  cost  but  wanted  a  $30 
fee  for  developing  support  when  a  license  violation  occurs.   The 
State  Electrical  Board  rejected  the  development  fee  charge  and 
currently  still  does  the  license  inspection.   The  Building  Codes 
Division  has  since  discontinued  routine  checking  of  electrician 
licenses,  but  rather  responds  to  complaints  made  by  licensed 
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electricians  during  the  inspection  process.   Any  licensure  vio- 
lations are  reported  to  the  board. 

Another  method  that  could  be  implemented  is  a  procedure  to 

use  the  Employment  Security  Division  employers'  quarterly  reports 

for  electrical  contracting  firms.   These  reports  indicate  the 
name  of  persons  working  for  businesses  within  the  state.   A 
comparison  of  these  names  to  licensed  electricians  would  provide 
a  basis  for  possible  investigation. 

The  examinations  given  to  journeymen  and  master  candidates 
may  not  adequately  measure  the  individual's  ability  to  do  elec- 
trical work.   The  tests  administered  for  the  State  Electrical 
Board  were  developed  by  the  board  staff.  While  these  individuals 
may  be  qualified  electricians,  they  are  not  necessarily  qualified 
to  design  a  test  which  evaluates  an  electrician's  ability  to 
perform  satisfactorily.   In  responding  to  our  questionnaire,  42 
percent  of  the  journeymen  and  47  percent  of  the  masters  indicated 
that  the  examination  did  not  adequately  measure  an  individual's 
ability  to  do  electrical  work.   Illustration  3-3  shows  the  pass 
rates  for  masters  and  journeymen  for  different  tests. 

EXAMINATION  PASS  RATES  FOR 
MASTER  AND  JOURNEYMAN  ELECTRICIANS 

Year  Master  Journeinnan 

Percentage  Passed  Percentage  Passed 
1978  (New  Test)         41%  58% 

1977  94%  92% 

1976  98%  95% 

1975  96%  86% 

Source:   Compiled  by  the  Office  of  the  Legislative  Auditor. 

Illustration  3-3 
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The  different  pass  rates  for  the  old  and  new  test  suggest 
faulty  test  design  either  before  or  after  the  new  test.   Shimberg, 
in  his  book,  "Occupational  Licensing"  questions  the  competency  of 
the  locally  designed  tests  and  suggests  a  national  examination 
would  remedy  this  need.   We  were  not  able  to  identify  such  an 
examination.   However,  as  a  minimum  the  board  should  obtain 
the  services  of  a  professional  test  designer  to  gain  assurance 
that  its  examinations  properly  evaluate  candidates  in  relation 
to  the  public  need. 

The  law  does  not  require  that  a  licensed  electrician  be  used 
under  all  circumstances.   Homeowners  willing  to  assume  the  risk 
can  wire  their  own  residence.   The  law  (Section  66-2812 (b), 
R.C.M.  1947),  states  that  any  individual  can  do  electrical  work 
on  his  own  property  or  residence  provided  that  the  property  or 
residence  is  maintained  for  his  own  use.   Approximately  45  percent 
of  the  electrical  permits  issuea  in  1977  were  to  homeowners.   The 
law,  therefore,  does  not  appear  to  be  overly  restrictive.   The 
inexperienced  homeowners  are  apparently  adequately  protected, 
however,  because  the  state  and  local  inspectors  take  additional 
measures  to  assure  that  installations  by  homeowners  are  satisfactory 
and  safe. 
SUMMARY 

Our  review  indicates  that  there  is  a  need  for  some  form  of 
regulation  of  the  electrical  trade.   The  obvious  harm  to  the 
public  from  improperly  installed  electrical  work  is  damaged  property 
and  loss  of  lives.   Is  there  a  reasonable  relationship  between 
the  exercise  of  the  state's  police  power,  and  the  protection  of 
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the  public's  health,  welfare,  and  safety?  The  general  licensure 
provisions  in  conjunction  with  inspection  seems  to  be  reasonably 
related  to  the  needed  public  protection.   However,  two  aspects  of 
the  regulation  process  require  improvement.   First,  improvement 
of  the  methods  to  assure  that  all  persons  performing  electrical 
work  are  properly  licensed  should  be  effected;  and  second,  the 
board  should  obtain  technical  expertise  for  designing  its  exam- 
inations. 
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CHAPTER  IV 
THE  REGULATORY  PROCESS 
This  chapter  addresses  a  third  question  posed  by  the  sunset 
law:   Are  all  facets  of  the  regulatory  process  designed  solely 
for  the  purpose,  and  have  as  there  primary  effect,  the  protection 
of  the  public? 
REGULATORY  PROCESS  DESIGN 

Benjamin  Shimberg — in  his  book  on  occupational  licensing  — 
points  out  that  most  regulatory  or  licensing  statutes  originate 
from  the  professions.   The  support  for  the  1965  Electrical  Safety 
Act  for  licensing  of  electricians  came  from  the  electrical  industry. 
The  National  Electrical  Contractors  Association  in  Montana  and 
the  Montana  State  Electrical  Workers  Council  combined  efforts  to 
see  this  legislation  passed.   The  law  creating  the  State  Electrical 
Board  remains  essentially  the  same  today  as  it  was  when  passed  in 
1965  with  the  exception  that  the  inspection  function  has  been 
transferred  to  the  Building  Codes  Division  of  the  Department  of 
Administration. 
PUBLIC  PARTICIPATION 

One  indicator  of  whether  regulation  is  designed  for  the 
public  benefit  would  be  the  extent  of  public  participation  in 
board  decisions.  Scrutiny  of  the  board  minutes  from  July  1975  to 
the  present  disclosed  that  no  member  of  the  general  public  has 
attended  a  board  meeting.   Also,  all  board  meetings  have  been 


^Benjamin  Shimberg,  Barbara  A.  Esser  and  Daniel  H.  Kruger, 
Occupational  Licensing:  Practices  and  Policies,  Public  Affairs 
Press,  Washington,  D.C.,  copyrighted  in  1972  and  1973  by  Educa- 
tional Testing  Service  and  Michigan  State  University. 
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held  in  Helena.   Not  only  have  members  of  the  public  not  partici- 
pated in  board  functions  but  the  board  has  not  encouraged  them  to 
do  so.   Montana  law  enacted  in  1975  (Section  82-4226,  R.C.M. 
1947),  requires  that  "Legislative  guidelines  should  be  established 
to  secure  to  the  people  of  Montana  their  constitutional  right  to 
be  afforded  reasonable  opportunity  to  participate  in  the  operation 
of  governmental  agencies  prior  to  the  final  decision  of  the 
agency."   A  related  section  of  Montana  law  (Section  82-4228, 
R.C.H  .1947),  requires  each  agency  to  develop  procedures  for 
allowing  and  encouraging  public  participation.   In  response  to 
these  requirements  in  the  law,  the  director  of  the  Department  of 
Professional  and  Occupational  Licensing  developed  Public  Partici- 
pation Rules.   The  director  presented  these  rules  in  writing  to 
the  board  in  July  of  1976.   The  rules  were  discussed  but  not 
adopted  by  the  board.   The  director  of  DPOL  asked  the  board 
members  to  look  further  at  the  rules  presented  and  to  include 
them  on  the  agenda  for  the  next  meeting.   These  rules  were  not 
discussed  at  the  next  meeting.   Board  members  advised  that  the 
rules  of  public  participation  were  adopted  at  the  April  28,  1978 
meeting.   There  has  been  public  participation  to  the  extent  that 
the  State  Electrical  Board  has  a  public  member.   In  addition,  two 
members  representing  public  and  private  utilities  are  not  classed 
as  members  of  the  electrical  trade.   Although  these  members  are 
not  classed  as  "public"  their  interests  do  not  necessarily  match 
those  of  the  trade. 
COMPLAINTS 

There  were  approximately  80  complaints  on  file  with  the 
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State  Electrical  Board  for  fiscal  years  1973  through  1977.   Only 
two  of  these  could  be  definitely  identified  as  being  submitted 
from  the  public. 

The  board  has  no  public  awareness  program  to  inform  the 
residents  of  Montana  that  electricians  must  be  licensed.   They  do 
not  explain  that  this  is  how  the  public  can  tell  whether  an 
electrician  meets  state  qualifications.   Further,  the  board  has 
not  let  the  public  know  that  they  could  report  to  the  board 
electricians  that  practice  without  a  license  or  licensed  elec- 
tricians that  do  inferior  work  for  possible  revocation  of  their 
license.   By  having  such  a  program  the  board  could  have  the 
public  assist  them  in  enforcing  the  licensing  provision  of  the 
law. 

The  complaints  on  file  came  almost  exclusively  from  state 
electrical  inspectors  and  related  to  electricians  practicing 
without  a  license. 

As  explained  in  Chapter  III,  however,  the  state  electrical 
inspectors  are  now  under  the  Building  Codes  Division  and  have 
discontinued  routine  licensure  inspection.   Generally  license 
inspection  is  now  in  response  to  complaints.   During  discussions 
with  some  inspectors  we  were  advised  of  instances  where  licensed 
electricians  performed  faulty  electrical  installations.   Generally, 
there  are  no  procedures  established  to  communicate  continued 
faulty  work  to  the  board — but  rather  the  inspectors  basically 
require  correction  before  passing  the  project.   It  would  appear 
thac  repetitive  instances  of  faulty  work  should  subject  the 
licensee  to  retesting  and/or  possible  license  revocation. 
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Although  the  law  (Section  66-2805(d),  R.C.M.  1947),  provides  for 
revocation  for  violation  of  the  National  Electrical  Code  and 
incompetency  among  other  reasons,  the  board  has  never  revoked  a 
license.   The  first  case  of  potential  revocation,  however,  is 
pending  hearing  because  of  poor  quality  work.   It  appears  that  a 
system  of  routine  communications  to  the  board  regarding  faulty 
performance  should  be  initiated  for  the  purpose  of  possible 
revocation  and  would  definitely  enhance  the  public's  protection. 
RESTRICTIVE  ENTRY 

Restrictive  entry  pertains  to  the  concept  that  laws,  rules, 
and  regulations  should  not  prohibit  qualified  persons  from  enter- 
ing a  trade  or  profession  even  though  these  persons  have  the 
qualifications  necessary  to  perform  the  task  expected  of  them. 
If  entry  into  the  trade  is  overly  restricted,  then  the  number  of 
electricians  is  limited.   This  can  cause  an  increase  in  prices  to 
the  public. 
Examination 

The  journeymen's  and  master's  examinations  are  presently 
given  quarterly  by  the  board  licensing  supervisor  and  secretary 
in  Helena.   Prior  to  the  separation  of  the  inspection  and  li- 
censing function,  the  examinations  were  given  in  different  cities 
throughout  the  state  by  the  electrical  inspectors.   The  current 
procedure  of  giving  the  examination  only  in  Helena  creates  an 
inconvenience  to  the  majority  of  the  candidates — approximately  84 
percent  must  travel  over  100  miles  to  take  the  examination — and 
could  present  an  unnecessary  restriction.   The  board  should 
arrange  to  give  the  examinations  as  previously  in  various  cities 
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of  the  state.   This  could  be  done  either  with  the  present  staff 
or  through  a  cooperative  agreement  with  the  Building  Codes 
Division  to  have  the  electrical  Inspectors  administer  the  exam- 
inations as  previously  done. 
Residential  License 

Seven  states — Colorado,  Delaware,  Mississippi,  Nebraska, 
North  Dakota,  Oregon,  and  South  Dakota — have  established  a  class 
of  licensure  for  wiring  residential  dwellings.   The  licensee  can 
perform  electrical  wiring  for  dwellings  up  to  four  unit  apart- 
ments.  In  addition,  some  states  allow  individuals  with  this 
class  of  license  to  do  electrical  work  on  farms  and  ranches. 
This  class  of  license  requires  less  work  experience,  usually  two 
years  rather  than  the  four,  and  the  examination  the  individual 
takes  pertains  only  to  residential  wiring.   Presently,  Montana 
law  (Section  66-2806  R.C.M.  1947),  provides  for  licensing  con- 
tractors, masters  and  journeymen  without  provision  for  resi- 
dential licensing. 

The  advantages  of  having  this  class  of  license  is  that 
residential  electricians  can  be  paid  less  than  a  journeyman  and 
this  benefit  can  be  passed  on  to  the  consumer.   Considering  the 
amount  of  work  that  is  residential  Installation,  there  may  be  a 
significant  benefit  to  the  consumer.   In  1977  eighty-two  percent 
of  the  permits  Issued  were  for  residential  construction.   Approxi- 
mately 44  percent  of  the  members  of  the  trade  responding  to  our 
questionnaire  favored  this  type  of  license.   The  other  56  percent 
disagreed  that  a  residential  license  should  be  developed. 
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However,  a  number  of  the  state  electrical  inspectors  and  representa- 
tives of  the  National  Electrical  Contractors  Association  and  the 
International  Brotherhood  of  Electrical  Workers  favored  the 
establishment  of  a  residential  class  electricians'  license. 
Re sj. d en t^i a  1^  Contractors '  L icense 

The  board  restricts  contractors'  licenses  to  master  electri- 
cians or  an  individual  employing  a  master  electrician.   It  appears 
that  this  may  be  restrictive  entry  of  journeymen  who  are  qualified 
to  perform  residential  electrical  wiring.   A  journeyman  must  pass 
an  examination  which  tests  his  knowledge  and  ability  regarding 
the  National  Electrical  Code  and  the  lay  out  and  practical  instal- 
lation of  electrical  circuits.   Further,  the  journeyman  must  have 
four  years  practical  experience  and  is  not  required  to  work  under 
the  direct  supervision  of  a  master  in  performing  his  work. 

In  Chapter  III  we  commented  that  an  inexperienced  homeowner 
can  do  electrical  wiring  on  a  residence  maintained  for  his  own 
use.   Earlier  in  this  chapter  we  also  discussed  that  seven  states 
have  established  a  residential  electrician's  license  for  residen- 
tial dwellings  of  four  units  or  less.   This  type  of  wiring  is 
usually  less  complex  than  commercial  or  industrial  projects  and 
the  states  require  less  work  experience  for  this  license — generally, 
two  years  rather  than  the  four  years  required  for  a  journeyman 
license.   Further,  the  Building  Codes  Division  does  not  require 
licensed  master  electricians  for  its  inspection  process — journeymen 
are  acceptable  for  inspection  of  even  the  more  complex  commercial 
and  industrial  projects.   In  view  of  the  above,  it  would  appear 
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that  journeymen  have  sufficient  knowledge  and  ability  to  qualify 
for  a  contractor's  license  restricted  to  residential  dwellings. 

Representatives  of  both  the  International  Brotherhood  of 
Electrical  Workers  District  8  and  the  Montana  Chapter  of  the 
National  Electrical  Contractors  Association  did  not  believe  the 
expertise  of  a  master  electrician  was  necessary  for  the  installa- 
tion in  residential  units.   The  board  should  provide  for  a  resi- 
dential contractor's  license  and  delete  this  potential  restriction. 
Practical  Experience 

The  experience  requirement  in  the  law  (Section  66-2807, 
R.C.M.  1947),  does  not  specifically  state  that  an  applicant's 
background  must  be  in  construction  work.   Under  the  present  law, 
the  board  will  generally  recognize  almost  any  electrical  expe- 
rience whether  received  in  the  armed  services  working  on  nuclear 
submarines  or  as  maintenance  work  in  a  lumber  mill.   For  this 
requirement  to  be  meaningful  the  applicant's  experience  should  be 
in  electrical  construction. 
SUMMARY 

Are  all  facets  of  the  regulatory  process  designed  solely  for 
the  purpose  of,  and  have  as  their  primary  effect,  the  protection 
of  the  public?   Although  the  board  has  a  public  member,  the 
public  does  not  attend  board  meetings.   The  board  only  recently 
adopted  rules  for  public  participation  as  required  by  law. 
Licensure  is  only  weakly  enforced  and  because  of  this  no  one 
group,  especially  the  public,  fully  benefits  from  the  regulatory 
process.   Our  review  shows  that  certain  facets  of  the  regulatory 
process  are  not  designed  solely  for  the  purpose  of,  and  have  as 
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their  primary  effect,  the  protection  of  the  public.   Areas  war- 
ranting further  consideration  include  a  need  to:   (1)  provide 
greater  public  awareness  of  the  electrical  licensure  requirement, 
(2)  coordinate  between  the  board  and  the  Building  Codes  Division 
information  regarding  continued  faulty  work,  (3)  extend  examina- 
tion availability  to  locations  other  than  Helena,  (4)  provide  for 
a  residential  electrician's  license,  (5)  provide  for  a  resi- 
dential contractor's  license,  and  (6)  require  that  practical 
electrical  experience  for  licensure  relate  to  electrical  con- 
struction. 
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Chapter  V 
COST  CONSIDERATIONS 

This  chapter  addresses  two  questions  posed  in  the  sunset 
law:   Does  the  regulation  have  the  effect  of  directly  or  indi- 
rectly increasing  the  costs  of  goods  and  services,  and  Is  the 
increase  in  cost  more  harmful  to  the  public  than  the  harm  which 
could  result  from  the  absence  of  regulation? 
REGULATION  COSTS 

Costs  of  regulation  include  both  monetary  amounts  paid  for 
goods  and  services  and  nonmonetary  items  such  as  delivery  and 
timeliness  of  goods  or  services — even  the  availability  or  absence 
of  goods  or  services.   Many  of  the  costs  associated  with  regu- 
lation are  readily  identifiable  and  quantifiable.   For  example, 
the  examination  fees  paid  by  prospective  electricians  and  the 

annual  license  renewal  are  fees  contained  in  law.  Examination 
fees  are  $10  each  time  an  individual  wants  to  take  the  test  and 
the  annual  license  renewal  fees  are  $10  for  journeymen,  $25  for 
masters  and  $75  for  contractors.  However,  not  all  costs  can  be 
quanified  that  easily — they  are  more  elusive.  For  example,  the 
possible  lack  of  electricians  to  lower  income  individuals  is  a 
difficult  cost  to  identify.  This  cost  was  discussed  in  chapter 
III  as  the  "cadillac"  effect. 

A  June  1977  publication  by  the  United  States  General  Account- 
ing Office  (GAO)  identified  six  cost  classifications  associated 
with  government  regulation.   We  reviewed  and  revised  these  class- 
ifications and  adapted  five  categories  reflecting  costs  of  govern- 
mental regulation  and  discuss  each  category  as  it  relates  to  the 
State  Electrical  Board. 
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To  aid  in  understanding  each  of  the  following  sections  two 
points  should  be  made  clear.   First,  the  majority  of  the  increased 
costs  are  almost  always  incurred  by  the  consumer  or  taxpayer  in 
the  long  run.   Second,  there  may  be  some  double  counting  of 
costs.   For  example,  examination  expenses  represented  as  an 
administrative  cost  to  government  are  also  a  compliance  cost  to 
the  private  sector.   Therefore,  the  various  following  cost  cate- 
gories are  not  intended  to  be  additive. 

ADMINISTRATIVE  COSTS     The  implementation  of  any  regulatory 
program  results  in  administrative  costs.   These  costs  generally 
will  be  dispersed  between  government  and  the  regulated  industry/ 
trade.   The  costs  incurred  by  state  government  include  expendi- 
tures by  the  board  or  agency  in  the  discharge  of  its  duties. 
Also,  the  industry  or  trade  may  incur  administratlves  costs. 
Illustration  5-1  indicates  the  administrative  cost  expended  by 
state  government  for  the  regulation  of  electricians  in  Montana. 
The  fiscal  year  1977-78  estimated  expenditure  pertains  to  admin- 
istering licensing  only.   Since  the  beginning  of  the  fiscal  year, 
the  inspection  function  has  been  accomplished  by  the  Department 
of  Administration.   The  prior  years'  expenditures  include  the 
costs  for  both  licensure  and  inspection. 
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STATE  ELECTRICAL  BOARD 

EXPENDITURES  FOR  FISCAL  YEARS  1972-73  TO  1977-78 

Fiscal  Year  Expenditures 

1977-78  64,500  (Estimate) 

1976-77  270,948 

1975-76  246,789 

1974-75  198,009 

1973-74  170,106 

1972-73  122,705 

Source:   Compiled  by  the  Office  of  the  Legislative  Auditor. 

Illustration  5-1 
Included  in  the  fiscal  year  1977-78  figure  is  approximately 
$2,000  for  board  expenses.   This  $2,000  covers  the  $25  per  day 
for  each  board  member  in  the  discharge  of  his  duties  plus  any 
necessary  expenses.   In  addition,  there  is  approximately  $46,000 
a  year  allocated  for  direct  clerical  and  administrative  expenses. 
Also  approximately  $17,000  is  used  by  the  Department  of  Professional 
and  Occupational  Licensing  for  administrative  overhead. 

In  addition,  we  can  identify  other  administrative  costs  to 
the  government  sector;  however,  these  costs  are  difficult,  if  not 
impossible,  to  measure.   For  example,  the  government  spends 
additional  time  and  money  in  the  regulation  of  the  electrical 
trade  in  that  the  Office  of  Budget  and  Program  Planning  reviews 
the  board's  budget.   Next,  the  legislature  also  becomes  involved 
with  the  budget  process  as  well  as  with  statutory  changes  requested 
by  the  board.   Thus,  the  administrative  cost  to  regulate  electri- 
cians exceeds  the  board's  expenditures  and,  unlike  the  board's 
expenditures,  these  other  governmental  administrative  costs  are 
paid  for  by  taxpayers  through  general  revenue  collections. 
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Overall,  the  administrative  costs  to  the  government  sector  are 
minimal. 

The  regulated  industry  or  trade  also  bears  administrative 
costs  in  the  form  of  staff  hours  spent  completing  applications 
and  report  forms.   The  board  has  no  reporting  requirments  for 
licensed  electricians  other  than  the  time  it  takes  for  them  to 
fill  out  application  forms  and  send  in  the  renewal  fee  once  each 
year.   The  cost  of  doing  this  is  minimal  and  insignificant  on 
the  part  of  the  private  sector. 

In  summary,  the  administrative  costs  of  the  electrical 
regulations  are  minimal. 

COMPLIANCE  COSTS     Compliance  costs  are  imposed  upon  the 
government  sector  and  private  sector — the  regulated  trade — when 
specific  actions  and  expenses  must  be  incurred  in  order  to  comply 
with  statutory  requirements.   For  example,  automobile  emission 
standards  imposed  by  the  government  represent  compliance  costs  to 
automakers.   Likewise,  the  Environmental  Protection  Agency  incurs 
expenses  when  inspecting  automobiles  to  assure  that  emission 
standards  are  met . 

The  board  does  not  routinely  spot-check  or  monitor  electri- 
cians to  ensure  their  competency  after  their  initial  entry  into 
the  trade,  but  the  board  does  investigate  complaints  and  alleged 
violations  of  licensure  laws.   The  time  spent  on  the  complaint 
process  represents  a  governmental  compliance  cost. 

The  private  sector  incurs  several  compliance  costs.   However, 
when  these  governmental  and  private  sector  compliance  costs  are 


-40- 


viewed  in  relation  to  the  total  consuming  public,  they  are 
minimal. 

INEFFICIENT  USE  OF  RESOURCES     Inefficient  use  of  resources 
occurs  when  they  are  allocated  in  wasteful  or  inappropriate 
quantities  or  for  inappropriate  purposes.   Inefficient  use  of 
resources  occurs  under  any  market  condition  not  associated  with 
perfect  competition.   In  the  long  run,  in  any  form  of  market 
other  than  a  perfectly  competitive  one,  available  resources  will 
be  less  than  the  consumer  would  prefer  and  at  a  higher  price. 
Regulation  is  generally  implemented  to  meet  certain  objectives 
such  as  protecting  the  public's  health  welfare  and  safety. 
However,  regulation  may  cause  a  deviation  from  a  competitive 
market  condition  and  thereby  cause  an  inefficient  use  or  misal- 
location  of  resources. 

The  board's  restriction  which  specifies  that  only  master 
electricians  or  an  individual  employing  a  master  electrician  are 
eligible  for  contractor  licenses  may  result  in  the  inefficient 
use  of  resources.   The  inefficiency  may  result  in  the  area  of 
residential  electrical  wiring.   A  journeyman  who  must  pass  an 
examination  proving  adequate  knowledge  of  the  National  Electrical 
Code  and  have  four  years  electrical  experience  is  not  allowed  to 
obtain  a  contractor's  license.   State  regulation  which  estab- 
lishes qualifications  higher  than  necessary  to  protect  the  public 
generates  an  inefficient  use  of  resources — in  this  case  unused 
capability — and  requires  the  public  to  pay  higher  prices  than 
necessary. 
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Inefficiency  costs  also  occur  to  the  extent  that  licensure 
reduces  the  available  supply  of  labor.   The  price  for  labor  will 
increase  and  the  use  of  electricians  will  decrease  as  the  avail- 
ability of  labor  decreases.   However,  it  is  difficult  to  deter- 
mine how  much  of  a  factor  licensing  is  in  restricting  the  supply 
of  labor.   There  is  no  evidence  that  a  shortage  of  electricians 
exists  in  Montana. 

STAGNATION  OF  TECHNOLOGY  AND  INNOVATION     Excess  regulation 
tends  to  decrease  a  firm's  incentive  to  innovate  and  discover 
technological  advancements.   Regulations  affecting  these  costs 
come  in  the  form  of  price  or  quality  control.   Controlling  these 
factors  tends  to  stifle  business  research  and  development  and 
reduces  or  eliminates  technological  or  innovative  advancements. 
Price  and  quality  regulation  tend  to  reduce  profits  and  thus  the 
motive  to  innovate  is  reduced.   We  found  no  evidence  that  the 
licensure  of  electricians  decreases  innovation. 

TRANSFERS     Transfers  represent  a  shift  of  wealth  or  income 
from  one  group  or  individual  to  another  group  or  individual 
without  increasing  production.   An  example  of  a  transfer  is  the 
collection  of  taxes  from  businesses  or  individuals  and  the  trans- 
fer of  these  funds  to  welfare  recipients  who  produce  no  product 
in  return  for  the  benefits.   Excluding  the  cost  of  the  program, 
there  is  no  increase  or  decrease  of  total  dollars--they  are 
simply  transferred  from  one  group  to  another. 

During  our  sunset  review,  we  could  not  identify  costs  which 
were  merely  transferred  from  the  electrical  industry  to  the 
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consumer  with  no  corresponding  change  in  the  amount  of  dollars  in 

the  system.   If  transfer  costs  are  existent  these  are  extremely 

small. 

POTENTIAL  COST  OF  DEREGULATION 

In  Chapter  III  we  noted  that  a  need  exists  for  some  form  of 
continued  regulation  of  the  electrical  trade.   This  conclusion 
was  based  largely  on  the  fact  that  faulty  electrical  installations 
can  cause  fires  and  death  or  injury  with  subsequent  property 
damage  and  loss  of  lives.   We  also  commented  in  Chapter  III  that 
the  cost  of  inspections  done  by  the  Building  Codes  Division  would 
increase  more  than  the  amount  expended  by  the  State  Electrical 
Board  for  licensure  activities.   A  potential  unmeasurable  cost  of 
deregulation  is  that  an  increase  in  fire  damaged  property  would 
increase  fire  insurance  rates.   Further,  the  use  of  unqualified 
electricians  could  cause  an  inefficient  use  of  resources  within 
the  marketplace. 
SUMMARY 

Does  regulation  have  the  effect  of  directly  or  indirectly 
increasing  the  cost  of  goods  or  services  and  is  this  increase  in 
cost  more  harmful  to  the  public  than  the  harm  which  could  result 
from  the  absence  of  regulation?   Regulation  of  the  electrical 
trade  appears  to  increase  costs  to  the  general  public  only  to  a 
minimal  extent.   One  of  the  increases,  the  restriction  against 
qualified  journeymen  performing  residential  contracting  seems 
unnecessary.   Further  it  appears  that  this  minimal  cost  increase 
would  be  less  than  the  potential  cost  of  harm  which  could  result 
from  the  absence  of  regulation. 
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Chapter  VI 
LESS  RESTRICTIVE  REGULATION  ALTERNATIVES 

A  sixth  and  final  question  posed  by  the  sunset  law  requires 
the  evaluation  of  alternative  forms  of  regulation.   Specifically, 
it  asks:   Is  there  another  less  restrictive  method  of  regulation 
available  which  could  adequately  protect  the  public? 
THE  RELATIONSHIP  BETWEEN  STATE  INVOLVEMENT  AND  PUBLIC  PROTECTION 

The  sunset  law  specifically  notes  legislative  concern  over 
the  fact  that  state  agencies  and  programs  should  exist  to  be 
responsive  to  state  citizens'  needs.   The  board's  stated  goal 
is  "to  protect  the  health  and  safety  of  the  people  of  this  state 
from  the  danger  of  electrically  caused  shocks,  fires  and  ex- 
plosions; to  protect  property  from  the  hazard  of  electrically 
caused  fires  and  explosions."  Therefore,  the  overall  sunset 

question  becomes  one  of  measuring  potential  public  harm  because 
of  incompetent  electricians  and  matching  this  potential  harm  to 

the  degree  of  state  involvement  required. 

It  is  reasonable  to  assume  that  if  public  harm  occurs  often 
and  the  degree  of  public  harm  is  severe,  the  state  should  protect 
the  public.   As  an  example,  the  state  requires  all  drivers  to  be 
licensed  and  periodically  relicensed.   Initial  licensing  measures 
the  driver's  knowledge  as  well  as  his  driving  skills.   In  addition, 
the  state  enforces  laws  intended  to  further  protect  the  public 
from  death  or  injury  due  to  a  driver's  negligence  or  incompetence. 
In  other  words,  the  state  of  Montana  considers  the  public  to  be 
subject  to  extreme  endangerment,  death,  or  injury;  hence,  the 
need  for  licensing  and  continued  regulation  of  Montana  drivers. 
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The  sunset  law  (Section  82-4601(2) (c) ,  R.C.M.  1947),  stipu- 
lates that: 

"No  profession,  occupation,  business,  industry,  or  other 
endeavor  are  subject  to  the  state's  regulatory  power  unless 
the  exercise  of  such  power  is  necessary  to  protect  the 
public  health,  safety  or  welfare  from  significant  and  dis- 
cernible harm  or  damage.   The  exercise  of  the  state's  police 
power  shall  be  done  only  to  the  extent  necessary  for  the 
purpose. " 

The  public's  health,  safety,  or  welfare  can  be  construed,  in  many 
instances  to  mean  the  physical  safety  of  the  general  public  while 
in  other  instances  it  may  refer  to  economic  welfare.   In  the 
first  Instance — physical  safety — the  primary  reasons  for  govern- 
ment regulation  are  often  life  or  death  issues — a  question  of 
irreversible  harm.   In  the  second  instance — economic  welfare — the 
issues  are  economic  transactions  rather  than  life  and  death 
issues.   In  many,  if  not  all  of  these  instances,  the  harmful 
effects  of  an  erroneous  transaction  may  be  reversed  by  means  of 
liability  insurance  and /or  a  lawsuit.   The  regulation  of  the 
electrical  trade  falls  into  the  category  of  both  physical  safety — 
life  or  death — and  economic  welfare,  such  as  financial  loss 
associated  with  building  fires. 

Illustration  6-1  displays  the  relationship  between  probable 
public  harm  and  the  need  for  public  protection  through  state 
regulation.   The  more  severe  the  potential  for  public  harm,  the 
greater  the  state  involvement  in  the  regulation  of  a  trade  or 
profession. 
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THE  RELATTONSHTP  BETWEEN  PIJBLIC  J^ROTECTJON 
AND  state'  REGULATION  OF  A  PROFESSION 


Extent  of 
Public  Harm 
Risk  of  Severe  Harm 
(Loss  of  Life,  Health, 
or  Livelihood) 


Degree  of 
State  Regulation  Needed 


Extreme  State  Regulation 


Risk  of  Moderate  Harm 
(Financial  Loss) 


Moderate  State  Regulation 


Risk  of  Limited  Harm 


Limited  State  Involvement 


Discomfort 


Frustration 


No  State  Involvement 


Source:    Adapted  from  Michigan  Report  to  the  Governor  on 

Occupational  and  Professional  Licensure ,  January, 
1976. 

Illustration  6-1 
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ALTERNATIVE  REGULATION  APPROACHES 

In  determining  the  appropriate  regulation  of  the  electrical 
trade  there  are  three  major  decisions  which  must  be  made.   These 
decisions  relate  to:  1)  the  proper  form  of  regulation,  2)  the 
regulatory  entity  that  is  required  under  a  particular  form  of 
regulation,  and  3)  the  type  and  extent  of  regulatory  requirements 
placed  upon  the  trade  in  each  case. 

In  relation  to  the  first  decision  there  are  a  number  of 
alternative  forms  of  regulation  ranging  from  the  most  extreme 
form — licensing  similar  to  the  present  system — to  the  least 
extreme — no  licensing  or  regulation  whatsoever.   In  1976  the 
Wisconsin  Legislative  Council  studied  alternative  approaches  to 
professional  and  occupational  regulation  and  identified  several 
variations  of  state  and  professional  regulation.    We  have  adapted 
these  alternative  approaches  as  a  basis  for  evaluation  of  the 
alternatives  for  Montana,  and  have  proposed  seven  forms  of 
regulation.   They  are  licensing,  practice  restriction,  reserve  of 
title,  limited  statutory  regulation,  registration,  certification, 
and  no  regulation. 

The  alternative  forms  and  their  relevance  to  the  regulation 
of  the  electrical  trade  in  Montana  are  discussed  in  the  following 
paragraphs.   The  discussion  of  each  variation  includes  the  possible 
governmental  bodies  that  could  be  involved  in  that  form  of  reg- 
ulation— the  second  decision.   These  bodies  can  range  from  direct 


^  Wisconsin  Legislative  Council,  State  Regulation  of 
Occupations:   Alternative  Approaches,  Information  Memorandum  76-15, 
August  1976. 


-47- 


regulation  by  a  board  comprised  of  members  of  the  trade  to 
indirect  regulation  by  an  existing  state  agency.   There  are 
also  in  each  discussion,  statements  describing  the  types  of 
regulatory  requirements  which  can  be  applied  to  that  form  of 
regulation — the  third  decision.   Educational,  examination  and 
renewal  requirements  are  examples  of  these  types  of  requirements. 

The  seven  forms  of  regulation  are  discussed  below  in  the 
order  of  most  to  least  extreme. 
LICENSING 

Licensing  can  be  defined  in  numerous  ways  and,  depending 
upon  the  definition  selected,  can  encompass  varying  types  of 
professions  and  occupations.   Based  on  a  report  by  the  Council  of 
State  Governments,  we  have  defined  "licensing"  as  the  granting  by 
some  government  authority  of  a  right  or  permission  to  carry  on  a 
business  or  do  an  act  which  would  otherwise  be  illegal.^   The 
essential  elements  of  licensing  include  a  stipulation  of  conditions 
and  individual  prerequisites  that  are  required  for  an  individual 
to  practice  a  licensed  activity — largely  a  legislative  function; 
and  the  actual  determination  of  permission  in  specific  instances. 
The  latter  function  is  generally  an  administrative  responsibility 
and  includes  rule-making  authority  by  some  entity  to  carry  out 
provisions  of  the  legislative  action.   Licensing  may  also  create 
a  mechanism  for  monitoring  an  occupation  or  profession  on  an 
ongoing  basis.   This  may  entail  enforcement  decisions  made 


The  Council  of  State  Governments,  Occupational  Licensing 
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during  complaint  adjudication,  periodic  inspections,  or  investi- 
gations.  Licensing  also  provides  a  "police  effect"  over  the 
regulated  trade.   That  is,  while  the  regulatory  body  charged 
with  licensing  may  not  agressively  regulate  the  trade,  the 
mere  existence  of  the  regulatory  agency  and  the  licensing  process 
may  result  in  a  policing  effect  within  the  trade.   This  "police 
effect"  may  not  exist  if  the  licensing  process  was  nonexistent. 
In  other  words  the  Building  Codes  Division  would  probably  have 
greater  difficulty  enforcing  codes  because  the  threat  of  losing 
a  license  would  be  eliminated. 

Licensing,  as  defined  above,  necessitates  an  administrative 
and/or  monitoring  body  and  is  considered  to  be  the  most  extreme 
form  of  regulation.   This  regulatory  body  can  take  one  of  several 
forms.   These  different  forms  are  discussed  in  the  following 
paragraphs. 

Licensing  by  Electrical  Trade  Board 

This  is  the  traditional  form  of  regulatory  body  for  most 
occupational  trades.   Under  this  form  of  regulation,  the  board 
would  be  composed  entirely  of  members  from  the  electrical  trade. 
The  number  of  board  members  could  vary,  and  it  would  be  possible 
to  have  a  multi-member  board  or  a  commissioner.   It  requires  an 
extensive  degree  of  state  involvement  in  the  regulatory  process 
simply  because  a  special  board,  comprised  entirely  of  members  of 
a  trade,  is  delegated  the  complete  authority  to  regulate.   Li- 
censing by  boards  made  up  of  members  of  the  trade  has  been  crit- 
icized in  that  it  does  not  lend  itself  to  public  participation  in 
board  decisions  and  tends  to  restrict  entry  and  reduce  competition 
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in  the  trade.   The  cost  of  this  form  of  regulation  would  be  about 
the  same  as  the  present  regulation. 

Licensing  by  Electrical  Trade/Public  Board 

In  response  to  a  lack  of  public  participation  and  represen- 
tation, some  states  have  altered  the  composition  of  their  li- 
censing boards  to  include  more  public  members.   Some  arguments 
that  favor  increasing  public  membership  on  the  boards  include; 
public  members  may  more  accurately  reflect  the  public  interest; 
public  members  may  tend  to  be  less  protective  of  the  trade;  the 
public  may  be  more  likely  to  seek  the  assistance  of  the  licensing 
board  if  they  are  aware  that  there  are  public  members  on  the 
board;  and,  where  there  is  more  than  a  single  public  member  on 
the  board  there  is  less  likelihood  that  the  members  of  the  trade 
will  dominate. 

This  form  of  licensing  body  is  the  same  as  the  present  State 
Electrical  Board.   Its  required  functions,  duties  and  powers 
equate  to  a  board  comprised  entirely  of  electrical  trade  members. 
It  requires  an  extensive  degree  of  state  involvement  and  differs 
only  in  its  member  composition. 

Licensing  by  an  Independent  Public  Board 

This  alternative  is  similar  to  the  preceding  two  forms  of 
licensing  bodies  except  that  an  independent  board  would  consist 
entirely  of  nontrade  members.   It  would  still  be  a  special  state 
board,  but  the  members  would  be  drawn  from  outside  of  the  elec- 
trical trade.   Such  an  independent  board  might  be  more  responsive 

to  public  need.   It  would  still  license  and  regulate  electricians 
and  administer  the  electrical  law  as  the  board  does  now. 
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Although  an  independent  board  may  be  more  responsive  to 
public  need,  a  board  made  up  of  public  members  may  have  to  peri- 
odically seek  outside  technical  expertise  in  regulating  the 
electrical  trade.   In  the  case  of  an  independent  board  this  could 
be  done  through  the  utilization  of  "expert"  assistance  or  consul- 
tation, when  appropriate.   The  knowledge  of  the  electrical  trade 
is  presently  available  through  the  Building  Codes  Division  and 
trade  members  on  the  board. 

The  independent  form  of  licensing  body  can  be  multi-member 
or  have  only  one  member — a  commissioner.   It  could  be  coupled 
with  the  creation  of  "advisory  committees"  made  up  of  members  of 
the  electrical  trade  and/or  the  public  to  provide  advice  to  the 
board  on  matters  of  trade  competency.   The  cost  of  such  a  board 
would  be  approximately  the  same  as  the  present  cost  for  the  elec- 
trical trade/public  board.   The  occasional  need  for  technical 
assistance  could  be  obtained  through  the  Building  Codes  Division. 

In  describing  the  aforementioned  forms  of  licensing  bodies, 
we  have  not  discussed  who  would  carry  out  the  administrative 
functions  of  regulation.   These  administative  duties  would  be 
attached  to  a  state  department /agency,  such  as  the  Department  of 
Professional  and  Occupational  Licensing  or  the  Department  of 
Administration,  Building  Codes  Division.   The  department  would 
maintain  sufficient  records  to  permit  review  and  analysis  of 
operations  and  their  effect  on  the  public.   As  discussed  in 
Chapter  V,  the  cost  of  administration  is  a  large  part  of  the 
total  cost  of  licensing. 
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Licensing  by  State  Agency 

The  regulatory  functions  of  licensing  by  a  state  agency  are 
similar  to  board  regulation,  except  that  regulation  is  accom- 
plished by  an  operating  agency  of  state  government. 

The  operating  agency  could  require  licensing  through  exam- 
ination and  regulation  similar  to  the  present  method  of  regula- 
tion (as  discussed  earlier) .   The  only  difference  is  that  regula- 
tion would  be  accomplished  through  an  existing  department  of 
state  government  such  as  the  Department  of  Business  Regulation  or 
the  Department  of  Professional  and  Occupational  Licensing,  or  the 
Building  Codes  Division,  Department  of  Administration,  rather 
than  a  special  board. 

Testing  and  grading  could  be  accomplished  by  state  employees 
as  is  now  done  or  a  professional  testing  organization  could  be  used 
under  this  form  of  regulatory  body.   If  the  agency  was  charged 
with  the  duty  to  investigate  complaints  (as  is  now  the  case) ,  the 
investigations  could  be  handled  through  an  independent  compliance 
unit  of  the  agency,  or  through  contract  investigators.   It  is 
difficult  to  estimate  what  the  cost  of  this  alternative  might  be. 
Technical  expertise  could  be  made  available  through  the  Building 
Codes  Division  which  has  a  number  of  licensed  electricians  em- 
ployed as  inspectors. 

It  should  be  noted  that  licensing,  by  anybody,  does  not 
preclude  indirect  regulation  through  the  use  of  civil  or  criminal 
remedies  against  a  licensee.   Civil  or  criminal  remedies  can  be 
sought  by  the  public  under  the  Uniform  Commercial  Code,  the 
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Unfair  Trade  Practices  Act,  or  other  laws  aimed  at  specific 
abuses. 

Types  of  Regulatory  Requirements 

If  some  form  of  licensing  Is  determined  to  be  the  appropri- 
ate manner  of  regulation  needed  for  the  electrical  trade,  then 
certain  requirements  and  conditions  for  licensure  must  also  be 
established. 

Education,  experience,  and  examination  requirements,  as 
conditions  for  licensure,  could  be  established  by  statute  and 
administered  by  the  regulatory  body.   Means  of  financial  protec- 
tion for  the  public  and  licensees  could  be  required  in  the  form 
of  bonding,  a  client  recovery  fund,  or  liability  insurance. 
The  regulatory  body,  through  its  administrative  branch,  may 
collect  fees  such  as  those  for  examinations  and  licenses,  and 
issue  a  document  (license)  following  successful  compliance  with 
such  prerequisites.   The  regulating  body  could  have  the  authority 
to  promulgate  rules  and  adopt  codes  of  conduct.   It  could  deny, 
suspend,  or  revoke  licenses  based  upon  noncompliance,  violations, 
or  incompetence.   The  regulatory  body  could  also  have  investigative 
and  monitoring  functions. 

The  state  regulatory  body  may  have  reason  to  Inquire  into 
the  qualifications  of  an  out-of-state  licensee.   A  reciprocity 
agreement  between  states  or  a  system  of  comity  (acceptance) , 
could  be  formulated.   Reciprocity  means  a  mutual  agreement  between 
states  to  recognize  each  other's  regulatory  functions  and  allow 
the  practice  of  their  respective  licensees  in  each  other's  juris- 
dictions.  In  contrast,  comity  means  that  anyone  meeting  certain 
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qualifications  in  any  jurisdiction  can  practice  in  the  state 
irrespective  of  any  mutual  agreement.   For  example,  comity  in  the 
case  of  electricians  could  mean  that  any  person  passing  a  national 
examination  in  any  jurisdiction  could  automatically  be  licensed 
in  Montana.   The  latter  system  (comity)  would  protect  the  public's 
interest  in  ensuring  competent  practitioners  but  would  not  require 
the  same  licensing  process  in  Montana  as  would  reciprocity.  We 
could  not  find  a  national  examination  for  electricians. 

Periodic  renewal  of  an  electrician's  license  is  usually  a 
requirement  under  licensing.   This  renewal  can  be  a  mere  payment 
of  a  fee,  as  is  the  present  situation,  or  renewal  could  depend 
upon  the  applicant  meeting  certain  qualifications.   Thus,  licensees 
could  be  required  to  maintain  proficiency  through  continuing 
education,  peer  review,  or  passage  of  a  periodic  examination. 
Utilization  of  these  requirements  would  be  more  restrictive,  as 
continuing  education,  peer  review,  and  periodic  reexamination  are 
not  currently  required. 

Continuing  education  could  be  one  way  of  assuring  competency. 
Laws  could  require  that  an  individual  attend  vocational  courses, 
seminars,  etc.   The  actual  course  of  study  could  even  be  subject 
to  approval  by  the  regulatory  body. 

Peer  review  could  also  be  used  to  periodically  evaluate 
members  of  the  electrical  trade  to  assure  maintenance  of  com- 
petency.  The  inspection  process  utilized  by  the  Building  Codes 
Division  is  a  form  of  peer  review  but  presently  does  not  serve 
that  function  because  there  is  no  communication  of  faulty  per- 
formance to  the  licensing  board.   As  now  used  the  inspection  is 
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intended  to  obtain  compliance  with  the  electrical  code  but  does 
not  serve  to  improve  or  correct  competency  of  the  trade.   Peer 
review  entails  members  of  the  trade  evaluating  the  work,  methods, 
and  procedures  used  by  other  members  of  the  trade  under  the 
auspices  of  the  regulatory  agency.   The  regulatory  body  or  a 
designated  committee  made  up  of  members  of  the  trade  normally 
perform  the  review. 

There  is  also  the  possibility  of  licensing  of  location. 
This  alternative  consists  of  licensing  businesses  rather  than 
persons.   In  the  case  of  electricians,  location  licensing  would 
be  based  upon  the  qualification  of  the  electrical  contracting 
firm. 

So  far  licensing  has  been  the  only  alternative  form  of 
regulation  discussed.   The  six  other  major  forms  of  regulation 
are  discussed  below. 
PRACTICE  RESTRICTION 

Restriction  of  practice  is  the  next  lesser  form  of  regula- 
tion.  Under  a  practice  law  form  of  regulation  individuals  would 
not  be  permitted  to  perform  a  specific  service  or  act,  or  hold 
themselves  out  as  being  able  to  perform  such  services,  unless 
they  have  met  certain  statutory  requirements.   The  circumstances 
and  individual  prerequisites  to  practice  would  be  mandated  by  the 
legislature.   This  form  of  regulation  differs  distinctly  from 
licensing  in  that  there  would  be  no  need  for  an  interim  body  with 
the  general  authority  to  promulgate  rules  and  regulations,  and 
there  would  be  no  specific  mechanism  for  monitoring  the  trade  on 
an  ongoing  basis.   In  addition,  the  police  effect  associated  with 
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a  regulatory  body  would  not  be  present.   Once  an  individual 
has  met  the  statutory  requirements,  removal  of  the  right  to 
practice  could  only  be  accomplished  through  civil  or  criminal 
sanctions.   Practice  laws  do  not,  of  course,  preclude  the  use  of 
criminal  or  civil  remedies  against  an  individual  or  business. 

Applying  this  alternative  form  of  regulation  to  electricians 
would  mean  that  in  order  for  persons  to  work  as  an  electrician, 
they  would  have  to  meet  certain  qualifications  and  standards 
established  by  law.   They  would  have  to  comply  with  statutes 
regulating  specific  activities  of  the  electrical  trade.   There 
would  ordinarily  be  no  renewal  requirement  or  investigation 
procedures.   Depending  on  the  nature  of  the  prerequisites  for 
entry  into  the  trade,  a  state  agency  or  department  could  become 
directly  involved.   This  involvement  would  only  include  admin- 
istrative and  testing  procedures.   For  example,  the  state  practice 
law  could  require  an  electrician  to  pass  an  examination  and  some 
government  body  such  as  the  Building  Codes  Division  of  the  Depart- 
ment of  Administration,  would  have  to  review  and  file  these 
records.   There  would  be  no  "board-type"  body  as  now  exists. 
Investigation  of  public  complaints  would  be  a  function  of  the 
Building  Codes  Division  and/or  the  Consumer  Affairs  Division 
of  the  Department  of  Business  Regulation.   The  costs  of  investi- 
gation would  be  incurred  by  the  state  agency  rather  than  the 
consumer  but  would  eventually  be  passed  to  the  public.   If  litiga- 
tion became  necessary,  the  state  would  also  incur  these  associated 
costs. 
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The  statutory  requirements  developed  under  a  practice  law 
could  also  include  educational  and  specific  experience  require- 
ments.  Anyone  not  meeting  the  requirements  would  be  denied  the 
right  to  work  as  an  electrician.   Current  licensed  electricians 
could  be  recognized  as  "electricians"  through  a  grandfather 
clause.  The  state  agency  would  also  provide  for  public  identifi- 
cation by  maintaining  a  roster  of  electricians.   Enforcement  as 
to  who  performs  electrical  contracting  in  the  state  would  be  left 
up  to  the  city,  county,  and  state  building  officials — authority 
which  they  now  possess. 

Bonding  or  liability  insurance  could  be  required  by  law. 

The  advantages  and  disadvantages  of  bonding  and  liability  insurance 
are  discussed  further  on  page  59.   However,  as  more  requirements 

are  added  then  there  is  a  need  for  increasing  the  direct  involve- 
ment by  a  state  agency.   Under  practice  restriction,  fees  may 
be  required  to  offset  administrative  costs.   A  practice  law 
would  be  individual  rather  than  location  oriented.   It  would 
not  require  periodic  renewal.   Therefore,  once  a  person  attained 
the  right  to  work  as  an  electrician  he  would  retain  the  right 
unless  ordered  to  cease  and  desist  by  civil  sanction.   The  cost 
of  this  form  of  regulation  would  be  less  than  licensing  and 
would  depend  upon  the  amount  of  administrative  duties  prescribed 
by  law. 
RESERVE  OF  TITLE 

Reserve  of  title  is  the  next  lesser  form  of  regulation.   It 
differs  from  practice  restriction  in  only  two  areas.   The  first 
being  the  most  distinctive:   Any  member  of  the  public,  who  desires 
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to  work  as  an  electrician  would  be  allowed  to  do  so  without 
meeting  certain  entry  requirements  in  the  electrical  trade. 
However,  the  title  of  "licensed  electrician"  would  be  reserved  by 
law  to  only  those  who  have  met  certain  statutory  requirements. 
The  stipulation  of  individual  prerequisites  would  be  set  by 
legislation.   All  available  alternative  requirements  that  applied 
to  the  practice  law  could  apply  here,  such  as  examination  and 
educational  requirements,  etc.   Depending  upon  the  extent  of 
prerequisites,  an  administrative  body  attached  to  a  state  agency 
or  department  may  also  be  necessary. 

The  other  area  of  difference  between  practice  and  reserve  of 
title  lies  in  the  ability  for  this  form  of  regulation  to  be 
facility  oriented.   It  could  be  mandated,  for  example,  that  an 
electrical  contractor  could  not  be  called  a  licensed  electrical 
contractor  unless  meeting  specific  requirements  under  the  law. 
The  cost  of  the  reserve  of  title  form  of  regulation  would  be 
comparable  to  that  of  practice  restriction. 
LIMITED  STATUTORY  REGULATION 

Limited  statutory  regulation  can  be  considered  even  a  lesser 
degree  of  state  regulation  than  the  previous  forms.   The  state 
would  regulate  the  electrical  trade  only  through  statutes  specify- 
ing certain  limitations.   Under  this  alternative  the  state  would 
statutorily  mandate  that  an  individual  could  not  hold  himself  out 
to  the  public  as  a  "licensed  electrician"  or  engage  in  electrical 
work  unless  the  individual  has  complied  with  certain  measures  to 
protect  the  public.   These  measures  could  be  requirements  such  as 
bonding,  or  liability  insurance,  which  would  monetarily  protect 
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the  public  in  the  case  of  harm  or  loss  through  incorrect  instal- 
lations. 

Requiring  all  electrical  contractors  to  purchase  a  bond  or 
liability  insurance  could  be  statutorily  mandated  for  all  elec- 
trical construction  projects.   The  disadvantages  to  the  bonding 
requirement  are  cited  in  the  December  1976  Montana  Legislative 
Council  study,  Entry  into  Montana's  Trades,  Crafts,  and  Professions. 
The  study  pointed  out  that  the  consumer  would  have  to  secure 
a  court  judgement  against  the  state  before  the  bond  amount  was 
surrendered  and  that  legal  costs  may  exceed  the  grievance. 
The  study  further  states  that  bonds  in  most  cases  are  too  small 
to  cover  probable  losses.   The  corresponding  advantage  would 
be  that,  even  though  the  consumer  must  prove  an  error  (and  probably 
sue  for  damages) ,  money  would  be  available  to  cover  any 
losses  brought  about  through  the  electrician's  negligence. 

The  legislature  could  also  establish  a  client  recovery  fund 
based  upon  contributions  from  members  of  the  electrical  trade 
which  could  be  used  to  cover  consumer  loss.   Such  a  client  recovery 
fund  currently  exists  for  lawyers  under  the  State  Bar  Association. 
The  fund  for  the  electrical  trade  would  be  administered  by  a 
state  agency  which  would  also  be  needed  if  there  was  a  require- 
ment that  electrical  contractors  file  bonds.   This  would  be  the 
only  involvement  by  a  state  agency  under  limited  statutory  regula- 
tion. 

Limited  statutory  regulation  differs  from  a  practice  law  in 
that  there  are  no  statutory  requirements  that  are  "job  or  ability 


-59- 


related"  (i.e.  examination  requirement).   The  law  would  require 
only  "after-the-fact"  protective  measures  (i.e.  bonding  and 
insurance) . 

Again,  under  this  form  of  regulation  as  in  all  previous 
forms,  the  use  of  criminal  or  civil  remedies  against  an  indi- 
vidual or  business  are  available.   The  Unfair  Trade  Practices  Act 
would  apply  in  incidents  of  misrepresentation,  false  statements, 
and  deceptive  practice.   In  addition  the  public  is  protected 
partially  by  the  fact  that  state  and  local  governments  are 
required  to  inspect  all  electrical  construction  in  accordance 
with  the  National  Electrical  Code.   The  direct  cost  of  this  form 
of  regulation  would  be  minimal  compared  to  the  present  cost  of 
licensing. 
REGISTRATION 

Registration  is  even  less  extreme  than  the  previous  forms  of 
regulation.   Registration  would  afford  the  opportunity  to  persons 
working  in  the  trade  to  register  with  a  state  agency  such  as  the 
Building  Codes  Division,  Department  of  Administration,  or  with  a 
private  trade  association.   An  applicant  would  not  have  to  demon- 
strate competency  or  prove  qualification,  but  would  just  register 
his  name  as  an  electrician.   Once  a  person  is  registered  there 
would  be  no  further  regulation.   This  alternative  would  provide 
the  public  with  a  list  of  electricians  in  the  state,  but  would 
provide  no  assurance  that  the  person  registered  as  an  electrician 
has  met  any  standards  of  competence.   It  would  not  restrict 
others  who  have  not  registered  from  working  in  the  capacity  of  an 
electrician. 
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A  comity  provision  for  electricians  from  other  states  would 
only  amount  to  a  registration  procedure.   Fees  could  be  charged 
to  offset  the  administrative  costs  in  maintaining  a  list.   The 
remedies  of  civil  and  criminal  sanctions  are  always  available. 
The  direct  cost  of  the  registration  form  of  regulation  would  be 
minimal  or  nonexistent. 
CERTIFICATION 

Certification,  as  we  define  it,  requires  no  direct  involve- 
ment by  a  state  governmental  body.   The  electrical  trade  would  be 
responsible  for  certification  requirements  and  procedures,  and 
would  be  self-regulating.   Certification  would  involve  a  deter- 
mination by  the  trade  that  a  person  meets  certain  prerequisites 
at  a  given  point  in  time  and  as  a  result  is  "certified."  This 
certification  would  provide  for  public  identification  of  those 
individuals  designated  by  the  trade  as  certified  electricians. 

The  trade  could  not  limit  the  practice  of  electrical  construc- 
tion to  only  those  certified.   The  trade  would  be  open  to  all 
individuals.   Certification  would  act  as  an  identification  measure, 
indicating  the  individual  has  complied  with  certain  trade  require- 
ments. 

The  trade  could  require  that  those  who  are  seeking  cer- 
tification pass  an  examination  or  have  specific  educational 
and  experience  requirements,  as  is  now  the  case.   It  could 
also  require  bonding  or  liability  insurance.   In  fact,  it  would 
be  possible  for  the  trade  to  impose  upon  its  members  the  same 
type  of  requirements  the  government  can  establish  under  licensing. 
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In  the  field  of  life  insurance,  for  example,  the  designation 
"C.L.U."  stands  for  Chartered  Life  Underwriter.   The  C.L.U. 
certificate  is  awarded  by  a  nongovernmental,  nonprofit  organi- 
zation called  the  American  College  of  Life  Underwriters.   An 
applicant  must  pursue  a  course  of  study  defined  by  the  college, 
and  then  pass  an  examination.   In  addition,  the  applicant  must 
meet  certain  character  and  experience  requirements  specified  by 
the  college.   Still  other  certification  programs  include  the 
National  Association  of  Security  Dealers  and  the  American  Insti- 
tute of  Real  Estate  Appraisers.   Protection  from  noncertified 
individuals  using  the  "trade  name,"  such  as  C.L.U.,  could  be 
afforded  the  organization  through  federal  and  state  trademark 
laws. 

There  would  be  no  cost  to  the  public  due  to  state  regulation 
under  the  certification  form  of  regulation.   The  only  involvement 
by  the  state  would  be  "indirect"  through  laws  protecting  the 
rights  of  the  individual. 
NO  REGULATION 

The  least  extreme  and  final  form  of  regulation  is  no  regu- 
lation.  There  would  be  no  regulation  by  the  state  and  no  direct 
regulation  by  the  trade,  which  distinguishes  it  from  certification. 
This  alternative  is  suitable  where  there  is  no  clearly  demonstrated 
public  need  for  state  regulation. 

The  public  would  still  have  protection  from  the  inspections 
performed  by  the  Building  Codes  Division  and  local  governments 
where  provided.   In  addition,  protection  and  recourse  through 
the  Consumer  Affairs  Division  of  the  Department  of  Business 
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Regulation  under  the  Unfair  Trade  Practices  Act  (Title  85, 
Chapter  4,  R.C.M.  1947),  would  be  available.   This  law  protects 
the  consumer  from  fraud  and  deception.   The  Unfair  Trade  Practices 
Act  covers  problems  such  as  product  or  service  misrepresentation, 
false  advertising  or  statements,  deceptive  pricing,  etc.   Under 
the  act,  consumers  can  bring  civil  suit  and  be  awarded  up  to 
three  times  actual  damages.   The  court  can  enjoin  businesses 
from  doing  business,  and  assess  ^uch  penalties  as  may  be  provided 
by  law.   The  Consumer  Affairs  Division  can  and  does  investigate, 
subpoena,  request  an  injunction,  and  bring  the  offender  to  court 
on  behalf  of  the  consumer.   As  mentioned  previously,  the  cost 
of  these  actions  would  be  incurred  by  the  division  rather  than 
the  consumer.   Ultimately  the  cost  is  born  by  the  public. 

Criminal  and  civil  remedies  can  also  be  sought  under  the 
Uniform  Commercial  Code  and  other  laws  directed  at  specific 
abuses.   It  is  important  to  again  note  that  the  laws  on  consumer 
protection  are  in  effect  at  the  present  time  and  would  be  in 
effect  under  all  of  the  alternatives  discussed. 
SUMMARY 

In  this  chapter  we  have  listed  seven  alternate  forms  of 
regulation  that  may,  or  may  not,  be  applicable  to  the  electrical 
trade.   An  explanation  of  each  form  was  presented,  and  possible 
regulatory  bodies  and  optional  requir^ents  were  mentioned  under 
each.   The  difference  between  forms  of  regulation  is  noted. 

Each  of  the  seven  forms  of  regulation  has  a  unique  charac- 
teristic that  separates  it  from  the  others.   Using  these  charac- 
teristics and  our  previous  discussions,  several  questions  can  be 
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formulated.   Based  upon  the  material  presented  in  the  first  five 
chapters  a  positive  or  negative  reply  to  these  questions  will 
distinguish  one  form  from  the  other  until  only  one  type  of  reg- 
ulation is  applicable.   This  decision  process  is  demonstrated  in 
Illustration  6-2.   The  flow  chart  in  this  illustration  leads  to  a 
decision  concerning  the  major  form  of  regulation,  but  does  not 
necessarily  resolve  the  questions  of  which  type  of  regulatory 
body  and  regulatory  requirements  are  needed.   These  questions  are 
addressed  later.   The  use  of  this  chart  is  discussed  in  the 
following  narrative. 

The  seven  general  forms  of  regulation  are  listed  in  order  of 
extent  of  state  involvement.   At  the  outset  of  the  decision 
process  all  seven  forms  must  be  considered  as  possible  alter- 
natives for  regulation. 

The  first  question  to  be  answered  (indicated  by  A  in  Illus- 
tration 6-2)  relates  to  the  legislative  intent  of  the  sunset  law. 
It  is  intended  that  no  profession,  occupation,  business,  industry, 
or  other  endeavor  be  subject  to  the  state's  regulatory  power 
unless  the  exercise  of  such  power  is  necessary  to  protect  the 
public  health,  safety,  or  welfare  from  significant  and  discern- 
ible harm  or  damage.   In  the  case  of  the  electrical  trade, 
the  first  question  is:  Does  the  nature  of  the  electrical  trade 
as  j^  relates  to  the  public  require  that  state  government  be 
directly  involved  in  regulation?   In  other  words:   Would  the 
absence  of  direct  state  involvement  in  regulation  significantly 
harm  the  public  health,  safety  or  welfare? 
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An  affirmative  answer  to  the  first  question  (A)  reduces  the 
number  of  alternative  forms  of  regulation  to  five — licensing, 
practice,  reserve  of  title,  limited  statutory  regulation,  and 
registration.   A  negative  reply  leaves  only  two  alternatives  to 
choose  from — certification  and  no  regulation.   The  choice  between 
these  two  is  a  profession  or  trade  (rather  than  government) 
decision  (box  C  in  Illustration  6-2).   If  the  profession  or 
trade  does  not  want  to  regulate  itself  through  qualification 
standards,  then  there  would  be  no  regulation. 

Addressing  the  five  remaining  forms — the  second  question  (B) 
to  be  answered  also  involves  the  nature  of  the  profession  or 
trade  as  it  relates  to  the  public  protection.   The  question 
addresses  the  need  to  restrict  a  practice  or  act  to  only  those 
individuals  or  businesses  that  meet  certain  requirements.   The 
question  in  the  case  of  the  electrical  trade:   Is^  it  necessary 
to  protect  the  public  by  making  it  illegal  to  work  in  the  capacity 
of  an  electrician  without  complying  with  statutory  requirements? 
If  the  answer  is  no,  then  any  individual  could  work  as  an  electrician. 
This  negative  response  leads  to  two  alternatives  and  a  third 
question  (E) .   The  two  alternatives  are  reserve  of  title  and 
registration.   Since  registration  does  not  require  an  applicant 
to  demonstrate  competency  or  prove  qualification,  the  two  alter- 
native forms  could  be  distinguished  on  this  basis.   Should  the 
title  of  "licensed  electrician"  be  statutorily  reserved  for  those 
who  have  met  certain  requirements  set  down  in  the  law?  An  affirm- 
ative answer  to  this  third  question — a  need  to  limit  the  title  to 
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those  who  qualify — would  require  a  reserve  of  title  form  of 
regulation. 

On  the  other  hand,  a  positive  answer  to  the  second  question 
(B)  regarding  the  legality  to  work  leaves  three  alternative 
forms  of  regulation— licensing,  practice  restriction,  and  limited 
statutory  regulation.   To  distinguish  between  these  three  forms 
requires  a  fourth  question  (D) :   Should  the  regulation  of  the 
electrical  trade  include  rule  and  regulation  making  authority 
and  monitoring  capability  by  some  interim  body? 

If  the  answer  to  this  question  is  affirmative  the  resulting 
form  of  regulation  is  licensing.   To  what  degree  and  by  which 
government  entity  must  still  be  determined. 

A  negative  reply  to  the  fourth  question  leads  to  the  two 
remaining  forms  of  regulation — practice  or  limited  statutory 
regulation.   In  both  cases,  stipulation  of  circumstances  and 
individual  prerequisites  are  mandated  by  action  of  the  legislature. 
The  difference  lies  In  the  answer  to  the  fifth  and  final  question 
(F) :   Should  there  be  statutory  requirements  relating  to  an 
individual's  competency  to  work  as  an  electrician?  Responding 
negatively  could  mean  that  all  that  would  be  required  is  bonding, 
liability  insurance,  or  some  other  "after-the-fact"  protection. 
An  affirmative  reply  results  in  a  "practice  law." 

The  decision  process  used  in  Illustration  6-2  aids  in  the 
determination  of  the  form  of  regulation  that  would  adequately 
protect  the  public.   In  order  to  refine  the  regulatory  process 
further  a  choice  of  the  regulatory  body  and  requirements  under 
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each  form  of  regulation  must  be  made.  The  possible  regulatory 
bodies  and  various  requirements  are  discussed  in  the  following 
illustrations. 

Illustration  6-3  lists  the  possible  regulatory  bodies  under 
each  form  of  regulation  in  a  checklist  fashion.   They  are  desig- 
nated by  a  circle  opposite  the  body  which  may  be  appropriate, 
depending  upon  the  degree  of  state  involvement.   "Licensing" 
obviously  has  the  widest  range  of  options — trade  state  board 
to  indirect  state/local  regulation.   These  options  relate  to 
the  discussions  of  the  types  of  bodies  in  the  first  part  of 
the  chapter.   The  remaining  forms  of  regulation  require  fewer 
choices.   Under  no  other  form  Is  there  a  possibility  for  a 
board-type  regulatory  body.   The  direct  involvement  of  a  state 
agency  or  department  in  regulation  by  practice  restriction, 
reserve  of  title,  limited  statutory  regulation,  and  registration 
was  explained  previously.   The  lack  of  direct  government  involve- 
ment in  certification  and  no  regulation  was  also  discussed. 
Indirect  regulation  through  a  state/local  agency  in  all  forms  of 
regulation  is  due  to  the  availibility  of  the  Building  Codes 
Division  inspection  process  and  the  Consumer  Affairs  Division 
and  civil  and  criminal  remedies  protecting  the  rights  of  the 
individual.   The  possibility  of  self-regulation  by  the  industry 
is  also  illustrated  under  registration  and  certification. 

Illustration  6-4  lists  the  various  requirement  options  under 
each  form  of  regulation.   Licensing  again  provides  the  widest 
range  of  options  (19)  .   The  appropriate  options  were  previously 
discussed  under  each  form  and  are  presented  again  at  this  time  in 
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check-list  fashion.   This  table  provides  at  a  quick  glance  the 
available  options  for  the  stipulation  of  requirements  and  pre- 
requisites for  each  form.   These  are  not  intended  to  exhaust  all 
possibilities,  but  are  the  major  aspects  to  be  considered.   It 
should  be  noted  that  the  19  options  listed  under  certification 
are  administered  by  industry  and  are  voluntary  for  those  wanting 
industry  recognition  as  contrasted  to  mandatory  aspects  of  govern- 
mental regulation.   The  use  of  Illustrations  6-3  and  6-4  in 
making  a  decision  may  be  better  served  if  evaluated  in  conjunction 
with  each  other,  i.e.  the  more  options  one  adds  the  greater  the 
need  for  a  different  type  of  regulatory  body. 

The  licensing  of  individuals  working  in  the  electrical 
trade  requires  an  additional  decision.   Presently  licenses  are 
required  for  individuals  working  at  different  levels  of  competance— 
contractor,  master  and  journeyman — within  the  trade.   Additionally, 
the  possibility  exists  for  licensing  individuals  for  residential 
installations.   Illustration  6-5  presents  a  table  of  additional 
options  available  for  different  levels  of  complexity  or  competancy 
in  making  electrical  installations  for  any  form  of  regulation 
which  may  be  selected. 
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DECISION  CHART  TO  DETERMINE 
THE  FORM  OF  REGULATION 
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ALTERNATIVE  REGULATORY  BODY 
UNDER  EACH  FORM  OF  REGULATION 
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ALTERNATIVE  REQUIREMENTS  UNDER 
EACH  FORM  OF  REGULATION 
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ALTERNATIVE  REQUIREMENTS  UNDER 
EACH  FORM  OF  REGULATION 
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